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AGRICULTURE DECISIONS 


AGRICULTURE DECISIONS is an official publication by the Secretary 
of Agriculture consisting of decisions and orders issued in formal adjudicatory 
administrative proceedings conducted for the Department under various 
statutes and regulations pursuant to the Administrative Procedure Act. For 
the convenience of the public, rulings issued by the Department’s 
administrative law judges on the appeal of nonprocurement debarments and 
suspensions and selected court decisions concerning the Department’s 
regulatory programs are also included. The Department is required to publish 
its rules and regulations in the Federal Register and, therefore, they are not 
included in AGRICULTURE DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are no 
longer published. However, a list of the decisions is included. (53 Fed. Reg. 
6999, March 4, 1988.) The decisions are on file and may be inspected upon 
request made to the Hearing Clerk, Office of Administrative Law Judges. 


Beginning in 1989, AGRICULTURE DECISIONS is comprised of three 


Parts, each of which is published every six months. Part One is organized by 
statute, and contains all decisions and orders other than those pertaining to 
the Packers and Stockyards Act and the Perishable Agricultural Commodities 
Act, which are contained in Parts Two and Three, respectively. 


The published decisions and orders may be cited by giving the volume 
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is 
unnecessary to cite a decision’s docket or decision numbers, e.g., D-578; S. 
1150, and the use of such references generally indicates that the decision has 
not been published in AGRICULTURE DECISIONS. 


Direct all inquiries regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 720-4443. 








REGULATORY AGENCIES 


Regulatory Agencies are the Departmental parties in adjudicatory 


proceedings before the Secretary of Agriculture. 


Adjudications under the following statutes involve the Animal and Plant 
Health Inspection Service (APHIS): 


Animal Quarantine Act, 21 USC. § 104 (AQ _ Docket) (including 
Veterinary Accreditation Cases (VA Docket)) 

Animal Welfare Act, 21 U.S.C. § 2149 (AWA Docket) 

Cattle Contagious Diseases Act, 21 U.S.C. §§ 111, 120, 122 (AQ 

Docket) 

Horse Protection Act, 15 U.S.C. § 1821 et seq. (HPA Docket) 

Plant Quarantine Act, 7 U.S.C. § 163 (PQ Docket) 

Plant Variety Protection Act, 7 U.S.C. § 2321 et seq. (PVPA Docket) 

Swine Health Protection Act, 7 U.S.C. §  3804(b), 3805(a)) (AQ 
Docket) 


Adjudications under the following statutes involve the Agricultural 
Marketing Service (AMS): 


Agricultural Marketing Agreement Act, 7 U.S.C. §§ 608c(15)(A) 14(B) (AMA F&V, 
AMA M, and AMAA Dockets) 

Beef Protection Research Act, 7 U.S.C. § 2901 et seq. (BPRA 
Docket) 

Egg Research & Consumer Information Act, 7 U.S.C. § 2701 
(ERCIA Docket) 

Egg Products Inspection Act, 21 U.S.C. § 1047 (I&G Docket) 

Honey Research Promotion Consumer Information Act, 7 U.S.C. §§ 
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Potato Research & Promotion Act, 7 U.S.C. § 2611-2617 (PRPA 
Docket) 


Adjudications under the following statutes involve the Food Safety and 


Inspection Service (FSIS): 


Federal Meat Inspection Act, 21 U.S.C. §§ 604, 606, 607(e), 608, 
671(a) (FMIA Docket) 
Poultry Products Inspection Act, 21 U.S.C. §§ 455, 456, 457(d), 467(a) (PPIA Docket) 


Adjudications under the Packers and Stockyards Act, 7 U.S.C. § 181 et seq. 
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GARY K. FAOUR, Petitioner vy. UNITED STATES DEPARTMENT OF 
AGRICULTURE, Respondent. 

No. 92-4852. 

Decided March 9, 1993. 

(Cite as 985 F.2d 217) 


“Responsibly connected" - Per se rule. 


The United States Court of Appeals for the Fifth Circuit affirmed the Department’s order 
holding finding that respondent, who served as officer and director of a fruit and vegetable 
company and held 10.5 % of corporate stock, was "responsibly connected" to the firm which 
violated the PACA. The Act provides that one who is an officer, director or holder of more 
than ten percent of corporate stock is responsibly connected to the corporation and subject to 
sanctions when "repeated and flagrant" violations of the PACA occur. The Court held that the 
plain meaning of the statute is unambiguous, thus rejecting the formulation adopted by the 
Court of Appeals for the District of Columbia Circuit which has interpreted the language to 
provide a rebuttable presumption. 


Before HIGGINBOTHAM, SMITH, and DeMOSS, Circuit Judges. 


UNITED STATES COURT OF APPEALS, 
FIFTH CIRCUIT 


PETITION FOR REVIEW OF A FINAL ORDER OF 
OF THE DEPARTMENT OF AGRICULTURE 


JERRY E. SMITH, Circuit Judge: 


Gary Faour seeks review, pursuant to 28 U.S.C. §2342, of a final order of 
the Administrator of the Agriculture Marketing Service of the Department of 
Agriculture ("USDA") finding that Faour was "responsibly connected" with the 
Magnolia Fruit & Vegetable Company ("Magnolia") during a time when 
Magnolia committed "repeated and flagrant" violations of the Perishable 
Agricultural Commodities Act ("PACA"), 7 U.S.C. § 499a et seq. We deny the 
petition for review and affirm the order. 
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a 


Faour started in the produce industry as a young boy, working in the 
parent’s family business. He and his three brothers eventually inherited the 
business and incorporated it as Magnolia in 1969. Magnolia engaged in the 
wholesale purchase and sale of fruits and vegetables until it filed for 
bankruptcy under chapter II of the Bankruptcy Code in 1988. 

Faour served Magnolia in various capacities. At Magnolia’s inception, he 
was its vice-president and assistant secretary. In 1986, he was still vice- 
president but no longer assistant secretary. He also served as a director until 
1987. In the mid-1980’s, he was the food service sales manager, and in 1987 
he served as manager for institutional sales. Initially, in 1969, Faour owned 
27.27% of the company’s outstanding stock; in 1986, he owned only 10.5%. 

On September 11, 1987, Faour left his job at Magnolia. On October 1, 
1987, he wrote a letter to this brother, Kenneth, in which he submitted his 
resignation as a director and officer. He claimed that this resignation was 
effective as of September 14, 1987. The letter did not mention Faour’s stock 
ownership. 

In the mid-1980"s, Magnolia started to encounter financial difficulties. On 
October 1, 1986, Faour signed a security agreement for a loan to Magnolia for 
$972,148.07 from Woodforest National Bank. Under the agreement, all of 
Faour’s Magnolia stock served as security for the loan, and Faour was 
precluded from selling, transferring, or assigning the stock without the bank’s 
prior written consent. 

Magnolia’s financial problems continued, leading to its filing for bankruptcy 
protection in 1988. In early 1989, the USDA filed a complaint against 
Magnolia alleging that it had committed fifty-four violations of 7 U.S.C. § 
499b(4)' from August through December 1987 by failing to make full and 


'Title 7 U.S.C. § 499b(4) states, in relevant part, that it is unlawful 

[flor any commission merchant, dealer, or broker to make, for a fraudulent purpose, any 
false or misleading statement in connection with any transaction involving any perishable 
agricultural commodity which is received in interstate or foreign commerce by such 
commission merchant, or bought or sold, or consigned, in such commerce by such dealer, or 
the purchase or sale of which in such commerce is negotiated by such broker; or to fail or 
refuse truly and correctly to account and make full payment promptly in respect of any 
transaction in any such commodity to the person with whom such transaction is had; or to fail, 
without reasonable cause, to perform any specification or duty, express or implied, arising out 
any undertaking in connection with any such transaction. . . . 
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prompt payment of a total of $213,666.07 to nineteen sellers of perishable 
agricultural commodities. Ten of the violations involved transactions that 
required Magnolia to make full payment by September 30, 1987. The 
payment due dates, names of the unpaid sellers, and amounts owed are as 
follows: 


8-25-87 Nagel Produce Co. $ 1,629.20 


8-28-87 Live Oak Farms 53.00 
9-11-87 Live Oak Farms 3,389.00 
9-12-87 Nagel Produce Co. 900.00 
9-19-87 Live Oak Farms 4,996.50 
9-27-87 C.H. Robinson 2,291.96 
9-27-87 C.H. Robinson 11,256.00 
9-28-87 C.H. Robinson 6,155.15 
9-30-87 C.H. Robinson 6,008.50 
9-30-87 C.H. Robinson 5,088.65? 


On July 18, 1989, an administrative law judge ("ALJ") issued a decision in 
the disciplinary proceeding, finding that Magnolia had committed willful, 
flagrant, and repeated violations of the PACA "during the period from August 
through December of 1987.". The ALJ took official notice of Magnolia’s 
Bankruptcy Schedule A-3, which admitted that it owed $427.041.51 to fourteen 
of the nineteen unpaid produce sellers. The USDA affirmed the ALJ’s 
decision. In Magnolia Fruit & Produce Co. v. Dep’t of Agric. ("Magnolia I"), 
No. 90-4643, slip op. at 14 (Sth Cir. Apr. 3, 1991) (unpublished), we affirmed 
the USDA’s determination that Magnolia had committed repeated violations 
during the period at issue.’ 

In February 1989, the USDA notified Faour that it considered him to have 
been "responsibly connected" with Magnolia during a time when Magnolia had 
committed repeated violations of PACA. Faour replied in writing that he was 


*The USDA's decision finding Magnolia to have violated § 499b(4) determined this to be 


an accurate (partial) listing of the transactions constituting willful, repeated, and flagrant 
violations. 


3We also found that the ALJ properly took official notice of Magnolia’s Bankruptcy 
Schedule A-3. Magnolia, slip op. at 10-12. 
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not responsibly connected. The Department decided Faour was responsibly 
connected. Faour appealed. 

On August 1, 1991, a presiding officer, assigned by the Administrator for the 
Agricultural Marketing Service, held a hearing at which Faour challenged the 
initial "responsibly connected" determination. The presiding officer found, 
among other things, that Faour was an officer and director of Magnolia until 
at least September 14, 1987, but noted that since Faour did not write his 
resignation letter until October 1, 1987, that date (October 1) was "more likely 
considered the actual date of his resignation." The presiding officer 
additionally found that though Faour pledged his ownership of 10.5% of 
Magnolia’s stock as collateral for the loan, he never abandoned his stock 
ownership. The presiding officer concluded that because Faour was an officer, 
director, and holder of more that ten percent of Magnolia’s stock during a 
time when Magnolia committed repeated violations of PACA, Faour was 
responsibly connected with Magnolia under section 499a(b)(9)(B). On July 
24, 1992, the Administrator affirmed the decision of the presiding officer. 


II. 


We shall uphold an agency decision unless we find it to be arbitrary, 
capricious, or an abuse of discretion. 5 U.S.C. § 706(2)(A). Further, we shall 
uphold an agency’s findings of fact if they are supported by substantial 
evidence. Federal Trade Comm’n v. Indiana Fed’n of Dentists, 476 U.S. 447, 
454, 106 S.Ct. 2009, 2016, 90 L.Ed.2d 445 (1986), Legal issues, “by contrast, 
[are] for the courts to resolve, although even in considering such issues the 
courts are to give some deference to the [agency’s] informed judgment. . . ." 
Id. 

Congress had decided that no licensee under PACA shall employ any 
person who has been "responsibly connected" with any organization which has 
committed any “flagrant or repeated violation" of section 499b. 7 U.S.C. § 
499h(b)(2).* Section 499a(b)(9) defines "responsibly connected" as 


‘Title 7 U.S.C. § 499h(b)(2) states as follows: 

(b) Except with the approval of the Secretary [of Agriculture], no licensee shall employ any 
person, or any person who is or has been responsibly connected with any person-- 

(2) who has been found after notice and opportunity for hearing to have committed any 
flagrant or repeated violation of section 499b of this title, but this provision shall not apply 
to any case in which the license of the person found to have committed such violation was 
suspended and the suspension period has expired or is not in effect. . . . 
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affiliated or connected with a commission merchant, dealer, or broker as 
(A) partner in a partnership, or (B) officer, director, or holder of more 
than 10 per centum of the outstanding stock of a corporation of 
association. 


We find the plain meaning of this statute unambiguous. If a person is an 
officer or director of, or holds over ten percent of the outstanding stock of, 
a corporation that has been found to have committed any flagrant or repeated 
violation of section 499b, that person is considered "responsibly connected" 
and subject to sanctions under PACA. The statute is explicit: If a person 
falls within one of the three enumerated categories, he is responsibly 
connected. The statute does not contemplate a defense that allows a person 
to show that even though he fits into one of the three categories, he never had 
enough actual authority to be considered truly responsibly connected. 

Despite this plain language, Faour asks us to find that this actual connection 
to Magnolia was so “nominal," and that he was so "blameless" for any of 
Magnolia’s violations, that we should not find him responsibly connected 
under section 499(b)(2). In essence, Faour argues that we should employ the 
interpretation of the statue that the District of Columbia Circuit has adopted, 
an interpretation that reads a rebuttable presumption into the statute. Under 
this presumption, we would presume a person to be responsibly connected if 
he fit into any of three categories listed in section 499a(b)(9) but would allow 
him to rebut this presumption by proving that his position was simply nominal. 
We reject this formulation. 

In Quinn v. Butz, 510 F.2d 743, 751 (D.C.Cir. 1975), a court determined, for 
the first time, that the presumption was rebuttable rather than absolute. The 
court found that a person who held the title of vice-president was not 
"responsibly connected" to a corporation that had committed flagrant and 
repeated violations of PACA because he neither participated in the 
management of the corporation nor had the power to participate. Jd. at 753. 
The court rejected an interpretation of the statue that rested upon "a literal 
reading of the language ... ." Id. 

The District of Columbia Circuit adhered to this interpretation in Minotoo 
v. United Stated Dep’t of Agric., 711 F.2d 406, 409 (D.C.Cir. 1983). The court 
found that a bookkeeper of a corporation who later became one of five 
members of the board of directors was not “responsibly connected" because 
her position was no more than nominal. Jd. at 407-08. Because the defendant 
"lacked both the training and the experience to be an active director" and had 
no real authority, the court determined that she was not responsibly 
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connected. Jd. at 409. To be responsibly connected, the court pronounced, 
there must be “evidence of an actual, significant nexus with the violating 
company.” Id. 

Other circuits considering this issue have disagreed with the District of 
Columbia Circuit’s interpretation of section 499a(b)(9). Instead of reading a 
rebuttable presumption into the statute, they have adopted what has become 
known as the "per se rule." The first court to consider this statute was the 
Third Circuit in Birkenfield v. United States, 369 F.2d 491 (3d Cir. 1966). 

The court in Birkenfield definitively rejected the argument that a treasurer, 
director, and stockholder of a corporation found to have violated PACA 
should not be found responsibly connected because he never had real 
responsibility in the corporation’s affairs. Id. at 494. The court examined the 
history of section 499a(b)(9) and concluded that Congress had rationally 
crafted this statute to establish a per se exclusionary standard. Jd. Simply 
holding the position of director or officer, or owning ten percent of the 
corporation’s stock, was enough to be responsibly connected. Id.° 

More recently, in Pupillo v. United States, 755 F.2d 638, 643 (8th Cir. 1985), 
the court explicitly rejected the District of Columbia Circuit’s rebuttable 
presumption approach and embraced the per se rule as the "preferable 
approach." The court found that a strict reading of the language of the rule 
added objectivity and certainty to the law. Jd. Additionally, the court noted 
that in drafting the statute, Congress intended to help courts avoid confusion 
in "interpretation by allowing a person to be found responsibly connected 
regardless of responsibility." Id. at 643-44. The court concluded that a 


per se analysis of Section 499a[b](9) better accomplishes Congress’ objective 
of providing a clear definition of "responsibly connected," and that Congress 
did not intend to require proof of personal fault to penalize a person 
associated with a PACA violator. 


Id. at 644. 

We too reject the rebuttable presumption approach in favor of the per se 
rule that the plain language of section 499a(b)(9) commands. This language 
shows that Congress intended for any person who falls into any one of the 


5In Zwick v. Freeman, 373 F.2d 110, 119 (2d Cir.), cert. denied, 389 U.S. 835, 88 S.Ct. 43, 
19 L.Ed.2d 96 (1967), the court cited with approval the per se rule applied in Birkenfield. 
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three enumerated categories to be considered responsibly connected. We see 
no reason to look beyond the unambiguous language of the statute. 


Il. 


Having decided to apply the per se rule, we examine whether Faour fits into 
any of the three categories. He admits that he was an officer and director of 
Magnolia until September 14, 1987. He argues that although Magnolia 
admitted committing many violations of PACA, none of them occurred before 
September 14. 

Unfortunately fcr Faour, the facts do not support his argument. In 
Magnolia I, we affirmed the USDA’s final decision to the effect that Magnolia 
had committed repeated violations of PACA from August through December 
1987. The department’s decision specifically referred to fifty-four transactions 
leading to violations of PACA , of which four occurred before September 14, 
1987. These four violations consisted of Magnolia’s failing to make full and 
prompt payment to produce companies as required by section 499b(4) on 
August 25, August 28, September 11, and September 12, 1987.° 

In Magnolia I, slip op. at 6, we pointed out that for a violation to be 
“repeated,” it "requires little, if anything, beyond ‘more that once... .” 
Magnolia committed at least four violations during the period when Faour 
agrees he was still a director and officer. Faour would have us determine that 
none of the four violations occurring prior to September 14 was actually a 
violation because in Magnolia I, we never made specific findings on the dates 
and amounts of individual violations. 

We shall not independently make a factual determination of each violation. 
Our standard of review requires us to uphold the department’s findings of fact 
if they are supporied by substantial evidence. In this case, the presiding 
officer, relying upon our opinion in Magnolia I, found that Magnolia had 
committed repeated violations of PACA from August through December 1987. 
Substantial evidence supports this finding. In Magnolia I, we affirmed the 


We note that a controversy exists over the date Faour effectively relinquished his positions 
as director and officer. Faour maintains that his resignation took effective on September 14, the 
day on which he states in his letter that he resigned. The USDA counters that his resignation 
became effective only on October 1, the day Faour sent his letter. We need not resolve this 
dispute. Even if we take September 14, as the resignation date, we see that four violations of 
§ 499b(4) had already occurred. 
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USDA’s final decision, which specifically referred to each of the four 
violations occurring prior to September 14. This is ample evidence for us to 
uphold the presiding officer’s determination that violations took place while 
Faour was a director and officer. 

Finally, we note that Faour and the USDA disagree about whether Faour 
still owned over ten percent of Magnolia’s outstanding stock during the time 
Magnolia committed repeated PACA violations. We need not resolve this 
dispute. Under section 499a(b)(9), Faour need only fall into one of three 
categories--either a director, an officer, or a holder of more than ten percent 
of the stock--to be found "responsibly connected." We have found that Faour 
was vice-president and director until at least September 14, a period during 
which Magnolia committed four violations of Section 499b(4). Accordingly, 
we DENY the petition for review and AFFIRM the Administrator’s order. 
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DISCIPLINARY DECISIONS 


In re: FRANKLIN D. FINE, AN INDIVIDUAL, AND FRANKLIN D. 
FINE AND THERESA A. FINE, PARTNERS d/b/a FINE PRODUCE. 
PACA Docket No. D-92-537. 

Decision and Order as to Theresa A. Fine filed March 18, 1993. 


Default — Failure to file timely answer — Failure to make full payment promptly — Willful, 
flagrant and repeated violations. 


The Judicial Officer affirmed the Decision by Judge Hunt (ALJ) publishing the finding that 
Respondents have committed willful, flagrant and repeated violations by failing to make full payment 
promptly for produce. This case is governed by numerous precedents summarized in In re The 
Caito Produce Co., 48 Agric. Dec. 602 (1989). 


Julie Cook, for Complainant. 

Respondent, Pro se. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.),' in which 
Administrative Law Judge James W. Hunt (ALJ) filed an Initial Decision and 
Order on February 2, 1993, publishing the finding that Respondents have 
committed willful, flagrant and repeated violations of section 2 of the Act 
(7 U.S.C. § 499b), by failing to make full payment promptly for produce. 

On February 8, 1993, Respondent Theresa A. Fine appealed to the Judicial 
Officer, to whom final administrative authority to decide the Department’s cases 
subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).” On 


‘See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
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March 5, 1993, the case was referred to the Judicial Officer for decision. 
Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order in this case, with a few trivial 
changes, and with the effective date of the Order changed in view of the appeal. 
Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), hereinafter 
referred to as the "Act," instituted by a complaint filed on March 18, 1992, by 
the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the complaint 
that during the period August 1989 through January 1991, respondents 
purchased, received and accepted, in interstate commerce, from 9 sellers, 18 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or balances 
thereof in the total amount of $184,831.81. 

A copy of the complaint was served upon respondents. On June 10, 1992, 
complainant filed a motion for default decision without a hearing because 
respondents had allegedly not filed a timely answer to the complaint. A show 
cause order was issued to determine whether a letter previously filed by 
respondent Theresa A. Fine, an alleged partner in respondent Fine Produce, 
should be considered an answer by her to the complaint. An order was 
subsequently issued allowing her an extension of time to file an answer 
complying with the Rules of Practice. It was also ordered that complainant’s 
motion for decision without a hearing be denied "at this time." 

Thereafter, respondent Theresa A. Fine filed an answer stating that she had 
ceased being a partner in respondent Fine Produce as of June 1, 1990, and was 
not responsible for any actions of respondent Fine Produce after that date. 

The complaint alleges that respondents had failed to pay for produce they 
bought between August 1989 through December 1990, in the amount of 
$184,834.81. As of June 1, 1990, when respondent Theresa A. Fine said that 


Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). . 
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she had ceased being a partner, respondents had failed to pay for produce they 
purchased in the amount of $16,452.50. 

Respondent Theresa A. Fine does not deny that she was a partner until June 
1, 1990. She is accordingly deemed to have admitted that she was a partner 
until that date, and, as a partner, she was liable for at least the $16,452.50 that 
was due and unpaid as of June 1, 1990. Since this is more than a de minimis 
amount (which the Secretary in Fava & Company, Inc., 46 Agric. Dec. 79 
(1984) indicated would have to be less than $5,000), respondent Theresa A. Fine 
is found, together with respondents Franklin D. Fine and Fine Produce, who did 
not file answers to the complaint, to have violated the Act (7 U.S.C. § 499b). 
Accordingly, complainant’s motion for default decision without a hearing is 
granted. 

The following Decision and Order is therefore issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of Practice (7 
C.F.R. § 1.139). 


Findings of Fact 


1. Respondent Franklin D. Fine is an individual whose mailing address is 
Route 3, Box 5368, Jemison, Alabama 35214. Respondent Theresa A. Fine is 
an individual whose mailing address is 2504 Wilder Loop, Plant City, 
Florida 33565. Respondent Fine Produce is a partnership composed of Franklin 
D. Fine and Theresa A. Fine, at least until June 1, 1990. 

2. Pursuant to the licensing provisions of the Act, license numbers 871771 
and 910230 were issued to respondents on August 12, 1987, and November 15, 
1990. These licenses terminated on August 12, 1990, and November 15, 1991, 
pursuant to section 4(a) of the Act (7 U.S.C. § 499d(a)), when respondents 
failed to pay the required annual renewal fees. 

3. Between August 1989 and June 1, 1990, respondents purchased and 
received $16,452.50 in produce in interstate commerce, but failed to make full 
payment promptly of the agreed purchase price. $16,452.50 is more than de 
minimis. 

4. As more fully set forth in paragraph 3 of the complaint, during the period 
August 1989 through January 1991, respondents purchased, received and 
accepted in interstate commerce, from 9 sellers, 18 lots of fruits and vegetables, 
all being perishable agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, in the total amount 
of $184,831.81. 
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Conclusions 


Respondents’ failure to make full payment promptly with respect to the [two] 
transactions set forth in Finding of Fact No. 3, above, constitutes wilful, 
repeated and flagrant violations of section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


This case is governed by numerous precedents, summarized in Jn re The Caito 
Produce Co., 48 Agric. Dec. 602 (1989), attached as an Appendix to this 
Decision. 

With respect to the ALJ’s finding that Respondents "willfully" violated the 
Act, the sanctions specified in the Act are applicable if the Respondents are 
found to have committed any “flagrant or repeated" violation (7 U.S.C. 
§§ 499d(b), 499h(b)). The Act does not refer to willful violations. In addition, 
since no license is being suspended or revoked, the wilfulness provisions of the 
Administrative Procedure Act (5 U.S.C. § 558(c)) are not applicable. George 
Steinberg & Son, Inc. v. Butz, 491 F.2d 988, 993-94 (2d Cir.), cert. denied, 
419 U.S. 830 (1974); Joe Phillips & Associates, Inc. v. Department of Agric. , 
923 F.2d 862 (9th Cir. 1991) (Table) (text in WESTLAW, see note 9), printed 
in 50 Agric. Dec. 847, 853 n.9 (1991) (not precedential under 9th Circuit Rule 
36-3). Hence the issue as to whether Respondents’ violations were willful is 
moot. Furthermore, since Respondents violated express requirements of the Act 
(7 U.S.C. § 499b(4)) and regulations (7 C.F.R. § 46.2(aa)) by failing to make 
full payment promptly, Respondents’ violations were clearly willful. See Finer 
Foods Sales Co. v. Block, 708 F.2d 774, 781-82 (D.C. Cir. 1983); In re The 
Caito Produce Co., 48 Agric. Dec. 602, 643-53 (1989), attached as an 
Appendix to this Decision. See also Cox v. United States, 925 F.2d 1102, 1105 
(8th Cir.), cert. denied, 112 S.Ct. 178 (1991). 

It should be noted that Caito Produce Co., attached as an Appendix, refers to 
the Department’s sanction policy that is no longer followed (48 Agric. Dec. at 
612-13, slip op. at 15-17). The Department’s current sanction policy is set 
forth in In re S.S. Farms Linn County, Inc., 50 Agric. Dec. 476, 497 (1991), 
appeal docketed, No. 91-70169 (9th Cir. Mar. 8, 1991)), as follows: 


It is appropriate to state expressly the practice that has been followed by 
the Judicial Officer in recent cases, viz., that reliance will no longer be 
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placed on the "severe" sanction policy set forth in many prior decisions, 
e.g., In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 435-62 
(1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 1988). Rather, the 
sanction in each case will be determined by examining the nature of the 
violations in relation to the remedial purposes of the regulatory statute 
involved, along with all relevant circumstances, always giving appropriate 
weight to the recommendations of the administrative officials charged with 
the responsibility for achieving the congressional purpose. 


For the foregoing reasons, the following Order should be issued. 
Order 


A finding is made that Respondents have committed willful, flagrant and 
repeated violations of section 2 of the PACA (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This Order, as to Respondent Theresa A. Fine, shall take effect on the 30th 
day after service of this Decision and Order on Respondent Theresa A. Fine. 


APPENDIX 


In re The Caito Produce Co., 48 Agric. Dec. 602 (1989). 
[Not published herein.-Editor] 


In re: FULL SAIL PRODUCE, INC. 
PACA Docket No. D-90-553. 
Decision and Order filed May 14, 1993. 


Failure to make full payment promptly — Willful, flagrant and repeated violations — Interstate 
commerce — Accord and satisfaction — Estoppel — Burden of proof. 


The Judicial Officer affirmed the Decision by Chief Judge Palmer (Chief ALJ) publishing the finding 
that Respondent has committed willful, flagrant and repeated violations by failing to make full 
payment promptly for produce. The Department’s policy as to payment violations is summarized 
in In re The Caito Produce Co., 48 Agric. Dec. 602 (1989). Complainant proved by a 
preponderance of the evidence the interstate nature of the transactions, and Respondent’s failure to 
make full payment. Partial payment as a result of an accord and satisfaction under which all 
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creditors agreed to accept less than full payment does not comply with the Act. The evidence shows 
that Complainant received reparation complaints against Respondent, but Complainant can proceed 
on its own complaint. There is no evidence that Complainant’s employees told anyone that a 
disciplinary proceeding would not be brought if Respondent made partial payments. Furthermore, 
the Government is not subject to estoppel when it is acting in its sovereign capacity. Respondent’s 
violations were willful, but there is no requirement that the violations be willful since no license is 
being suspended. 


Kimberly D. Hart, for Complainant. 

Christopher J. Irvin, Woodland Hills, California, for Respondent. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 193C, as amended (7 U.S.C. § 499a et seq.),” in which Chief 
Administrative Law Judge Victor W. Palmer (Chief ALJ) filed an Initial 
Decision and Order on December 7, 1992, publishing the finding that 
Respondent has committed willful, flagrant and repeated violations of section 2 
of the Act (7 U.S.C. § 499b), by failing to make full payment promptly for 
produce. 

On January 7, 1993, Respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).~ On 
February 4, 1993, the case was referred to the Judicial Officer for decision. 

Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order in this case, with changes or 
additions shown in brackets and a few trivial changes not specified. Additional 
conclusions by the Judicial Officer follow the Chief ALJ’s conclusions. 


“See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


Preliminary Statement 


This is a disciplinary proceeding brought pursuant to the provisions of the 
Perishable Agricultural Commodities Act, 1930, as amended, 7 U.S.C. § 499a 
et seq. (PACA), the regulations promulgated pursuant to the PACA, 7 C.F.R. 
§§ 46.1 through 46.45 (Regulations), and the Rules of Practice Governing 
Formal Adjudicatory Administrative Proceedings Instituted By The Secretary, 
7 C.F.R. §§ 1.130-.151. The proceeding was instituted by a Complaint filed 
on July 19, 1990, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture (USDA). The 
original Complaint alleged that the Respondent, Full Sail [Produce], Inc., 
violated section 2 of the PACA, 7 U.S.C. § 499b, by failing to make full 
payment promptly of the agreed purchase prices for 585 lots of perishable 
agricultural commodities for a total of $1,092,242.87. Respondent filed an 
Answer on January 17, 1991, in which it denied violating the PACA. 

On July 21, 1992, Complainant’s attorney filed a motion for a decision 
without hearing and a motion for dismissal of certain sellers and transactions 
from the Complaint. Complainant contended that in conformance with a May 
1, 1992, letter from Respondent’s attorney, after deletion of transactions 
challenged as not involving interstate purchases, the remaining interstate 
commerce transactions were sufficient for a decision without hearing that 
Respondent had failed to pay fully and promptly for perishable agricultural 
commodities in the amount of $245,411.37 to 20 sellers. However, in a 
prehearing telephone conference in which these motions were considered, 
Respondent’s attorney denied that Complainant had properly interpreted his May 
1, 1992, letter, and Respondent denied that the identified transactions were 
unpaid. 

Accordingly, on September 9, 1992, I denied the motion for a decision 
without hearing and set the case down for hearing. I held the oral hearing on 
September 23, 1992, in Los Angeles, California. Complainant was represented 
by Kimberly D. Hart, Esq., Office of the General Counsel, USDA, Washington, 
D.C. 20250. Respondent was represented by Christopher J. Irvin, Esq., whose 
address is 23067 Ventura Boulevard, Suite 103, Woodland Hills, California 
91364. Both parties introduced numerous documents into evidence at the 
hearing; Complainant’s exhibits will be referred to as "CX"; Respondent’s 
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exhibits will be referred to as "RX"; and the hearing transcript will be referred 
to as "Tr." Briefing was completed on November 3, 1992, when Respondent’s 
brief was received three days late. Complainant’s motion to not accept the brief 
because it was filed late is herewith denied. 

Upon consideration of the evidence of record and each side’s proposed 
findings, conclusions and supporting briefs, an Order is being entered finding 
that Respondent committed willful, flagrant and repeated violations of the PACA 
by failure to make full and timely payment for produce it purchased. Any 
proposed finding or conclusion not incorporated as part of those which follow 
has been denied as not in accord with the credible, relevant and material 
evidence of record. 


Pertinent Statutory Provisions 
7 U.S.C. § 499b. [Unfair conduct} 


It shall be unlawful in or in connection with any transaction in interstate 
or foreign commerce— 


(4) For any commission merchant, dealer, or broker to make, for a 
fraudulent purpose, any false or misleading statement in connection with any 
transaction involving any perishable agricultural commodity which is 
received in interstate or foreign commerce by such commission merchant, 
or bought or sold, or contracted to be bought, sold, or consigned, in such 
commerce by such dealer, or the purchase or sale of which in such 
commerce is negotiated by such broker; or to fail or refuse truly and 
correctly to account and make full payment promptly in respect of any 
transaction in any such commodity to the person with whom such 
transaction is had; or to fail, without reasonable cause, to perform any 
specification or duty, express or implied, arising out of any undertaking in 
connection with any such transaction; or to fail to maintain the trust as 
required under section 499e(c) of this title; (emphasis added). 


7 U.S.C. § 499h. 


{(a) Authority of Secretary] 
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Whenever (a) the Secretary determines, as provided in section 499f of this 
title, that any commission merchant, dealer, or broker has violated any of 
the provisions of section 499b of this title, or (b) any commission merchant, 
dealer, or broker has been found guilty in a Federal court of having violated 
section 499n(b) of this title, the Secretary may publish the facts and 
circumstances of such violation and/or, by order, suspend the license of 
such offender for a period not to exceed ninety days, except that, if the 
violation is flagrant or repeated, the Secretary may, by order, revoke the 
license of the offender. 


Pertinent Regulation 


7 C.F.R. § 46.2(aa) Full payment promptly is the term used in the 
[PACA] in specifying the period of time for making payment without 
committing a violation of the [PACA]. “Full payment promptly," for the 


purpose of determining violations of the [PACA], means [Brackets by Chief 
ALJ}: 


(5) Payment for produce purchased by a buyer, within 10 days after the 
day on which the produce is accepted; 


(11) Parties who elect to use different times of payment than those set 
forth in paragraphs (aa) (1) through (10) of this section must reduce their 
agreement to writing before entering into the transaction and maintain a 
copy of the agreement in their records. If they have so agreed, then 
payment within the agreed upon time shall constitute "full payment 
promptly"; Provided, That the party claiming the existence of such an 
agreement for time of payment shall have the burden of proving it. 


Findings of Fact 


1. Respondent, Full Sail Produce, Inc., was a corporation whose mailing 
address was 7750 Formula Place, San Diego, California 92121. Respondent’s 
present mailing address is in care of Christopher J. Irvin, Esq., located at 23067 
Ventura Boulevard, Suite 103, Woodland Hills, California 91364. 

2. Pursuant to the licensing provisions of the PACA, license number 810520 
was issued to Respondent on February 4, 1981. The Respondent’s license 
terminated on February 4, 1989, pursuant to section 4(a) of the Act , 7 U.S.C. 
§ 499d(a), when it failed to pay the required annual renewal fee. 
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3. During approximately the period of July 1988 through November 1988, 
Complainant received numerous trust notices filed by produce sellers, alleging 
that Respondent had failed to pay more than one million dollars (Tr. 18). The 
Department was also in receipt of reparation complaints filed against Respondent 
totalling approximately $90,000.00. Jd. 

4. Don Wilson, an auditor with Complainant’s PACA regional office in 
Tucson, Arizona, was assigned by his supervisor, Jerry W. Taylor, to 
investigate Respondent as a result of the numerous trust notices filed and 
reparation complaints that had been filed against Respondent (Tr. 18). Mr. 
Wilson went to Respondent’s place of business during the week of November 
14, 1988. Upon his arrival at Respondent’s place of business, Mr. Wilson 
requested to speak to one of the principals of the firm and eventually spoke with 
Mr. Ivan Jacobs, who was president of the corporate Respondent (Tr. 20). Mr. 
Wilson explained the reason for the investigation and requested access to 
Respondent’s records (Tr. 20). Mr. Jacobs complied with Mr. Wilson’s request 
and supplied all pertinent records. Mr. Wilson also testified that he was alone 
on the first visit to Respondent’s place of business during the week of November 
14, 1988, but that on the second visit during the week of November 28, 1988, 
Patrick Romero, a marketing specialist from the same regional office, 
accompanied Mr. Wilson to Respondent’s place of business to assist in 
reviewing and photocopying documents (Tr. 19). Mr. Wilson was the primary 
investigator and Mr. Romero was working under the supervision and control of 
Mr. Wilson. 

5. Mr. Wilson specifically inquired as to whether there were any accounts 
payable for Respondent and was told by the office manager, Millie Swanson, 
that the accounts payable records were contained in a file cabinet in the office 
(Tr. 21). Mr. Wilson was directed to the particular file cabinet and found 
folders containing invoices from Respondent’s suppliers stapled with bills of 
lading and/or delivery tickets (Tr. 21). He reviewed the invoices to determine 
if any were past due by either looking for written agreements indicating 
extended payment terms or by applying the ten- (10-) day prompt payment terms 
of the PACA in the absence of any written agreements (Tr. 21). Mr. Wilson 
noticed some voided checks contained in the accounts payable file cabinet (CX 
2 at 107, 111). Mr. Wilson asked Mrs. Swanson for an explanation as to the 
presence of the voided checks in the accounts payable files. Mrs. Swanson 
indicated to Mr. Wilson that the checks had been made out in payment to a 
particular supplier but were never mailed by Respondent and that the invoices 
in reference to those checks had been stapled together with copies of the voided 
checks and put in the paid invoice files (Tr. 22). 
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Mr. Wilson then requested access to the accounts payable records in 
connection with the voided checks. He was informed by Mrs. Swanson that the 
records were located in file boxes stacked in the office (Tr. 22). Mr. Wilson 
proceeded to review the invoices contained in the file boxes to determine if they 
were past due by either looking for written agreements contained in the files 
indicating extended payment terms or by applying the ten- (10-) day prompt 
payment terms of the PACA in the absence of written agreements. In the course 
of his investigation, Mr. Wilson reviewed and photocopied accounts receivable 
records, accounts payable records, cash disbursement journals, bank records, 
loan agreements, and corporate records as well as the voided checks (Tr. 22- 
23). 

6. Mr. Wilson ascertained that Respondent owed over one million dollars to 
various produce suppliers (Tr. 24). He devised a stringent test (Tr. 44-45, 70) 
to determine which of the transactions were unquestionably in interstate 
commerce and determined that Respondent owed “a hundred and some 
thousand" for produce purchased in interstate commerce (Tr. 37) for which 
payment had not been made within 10 days after acceptance or within such 
longer period of time as had been specifically agreed to by written agreement. 
Mr. Wilson explained that, under the test he applied, the only transactions which 
were considered to be interstate were those involving produce known to be 
commercially unavailable in California, and those purchases for which the seller 
specifically stated an out-of-state origin for the produce on the bill of lading or 
invoice (Tr. 44-45). He testified that in order to avoid error, he applied the 
principle of “when in doubt, leave it out" (Tr. 70). 

7. Mr. Wilson, at my request, reviewed CX 3 and identified the following 
transactions as having been included by him as unquestionably in interstate or 
foreign commerce: 

(a) 16 transactions, with $13,163 past due and unpaid, owed to Potato 
Sales Co., Inc., for produce from Hawaii, Idaho, Washington, and Brazil. 

(b) 9 transactions, with $2,555 past due and unpaid, owed to West Lincoln 
for papayas from Hawaii and South America. 

(c) 24 transactions, with $10,260 past due and unpaid, owed to Grower’s 
Marketing [Co.] for bananas from Central America and South America. 

(d) 1 transaction, with $3,930 past due and unpaid, owed to Atlantic 
Culinary of Atlanta, Georgia, for mushrooms shipped interstate. 








(e) 9 transactions, with $9,428 past due and unpaid, owed to Olympic Fruit 
& Vegetable Distributors for pineapples, bananas, limes, and other produce 
from Central America, Hawaii, and South America. 

(f) 16 transactions, with $12,992.50 past due and unpaid, owed to Oxnard 
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Vegetable Exchange, Inc., for produce from Central America and Mexico. 

(g) 23 transactions, with $22,484 past due and unpaid, owed to Tam 
Produce, Inc., for produce from Mexico. 

(h) 1 transaction, with $6,186 past due and unpaid, owed to C.J.’s 
Brokerage for potatoes from Oregon. 

(i) 1 transaction, with $390 past due and unpaid, owed to Cal. Fruit/Eagle 
Produce Co. for pineapples from Hawaii. 

(j) 29 transactions, with $59,638.27 past due and unpaid, owed to Valley 
Fruit & Produce Co. for produce from Washington, Oregon, Montana, New 
Zealand, Central America, Canada, and Mexico. 

(k) 16 transactions, with $21,112.55 past due and unpaid, owed to 
American Produce Company for produce from Central America, Hawaii and 
South America. 

(1) 1 transaction, with $1,465 past due and unpaid, owed to Continental 
Farms & Produce for potatoes from Idaho. 

This totals 146 transactions in respect to which $163,604.[32] was past due 
and owed to 12 sellers. (Tr. 50-55) 

8. Mr. Wilson was later directed by a supervisor to expand the list to include 
all of the one million dollars worth of transactions because all were "in 
contemplation of interstate commerce." The expanded list is the basis for 
paragraph 5 of the original Complaint which alleged Respondent failed to pay 
$1,092,242.87 to 30 sellers for approximately 585 transactions in interstate and 
foreign commerce. 

9. Respondent was principally located in California but also had an office in 
[New Mexico (Tr. 79, 116, 155)] where it also operated as a produce dealer. 
Its clients consisted principally of restaurants in southern California. To supply 
those clients, Respondent purchased produce from California-based produce[] 
dealers and brokers and occasionally from local farms. Though a large part of 
the produce was of California origin, produce was also secured by its suppliers 
from out-of-state and foreign sources. In response to a May 1, 1992, letter 
from Respondent’s attorney objecting to the inclusion of intrastate transactions 
as part of paragraph 5 of the Complaint, Complainant winnowed out all of the 
transactions challenged in the letter, and prepared CX 3 to demonstrate 
$245,411.37 was owed by Respondent to 20 sellers for 290 transactions 
involving perishable agricultural commodities purchased, received and accepted 
in interstate commerce during the period June 1988 through October 1988. 
Unless a payment theory advanced by Respondent is accepted, full payment was 
not made for this reduced list of transactions by the date of the hearing or for 
the $163,000 owed on the produce transactions Mr. Wilson originally identified 
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under the very stringent test he first applied at the time of his investigation to 
determine whether a transaction was or was not in interstate commerce. 
Respondent went out of business owing all of its suppliers a portion of its total 
indebtedness to each. Under an arrangement it made with its creditors, produce 
suppliers who had filed PACA trust claims were paid 60% (Tr. 87, 150) of the 
amount claimed; and some suppliers received an additional payment of 15% or 
25%' of money owed beyond trust claims. Jd. Respondent contends that the 
amounts it paid were to be first applied to interstate transactions and whatever 
was left unpaid was for intrastate transactions in respect to which USDA is 
without jurisdiction. In support of this contention, Respondent introduced, as 
RX 2, a form letter to that effect obtained from various suppliers (RX 2; Tr. 
178-186). The letters, each dated September 18, 1992, were executed after 
Respondent had gone out of business and were admittedly prepared in 
contemplation of the September 23, 1992, hearing (Tr. 204), to help mitigate 
consequences that might befall Respondent’s owners/officers. 


Conclusion of Law 


Respondent has committed willful, flagrant and repeated violations of the 
PACA, 7 U.S.C. § 499b, by failure to make full and timely payment for 
perishable agricultural commodities it purchased during the period July 1988 
through November 1988. 


Discussion 


Complainant has carried its burden of proving that at the time of hearing, 
Respondent owed amounts resulting from the purchase of produce in interstate 
transactions which are clearly not de minimis. Under the very stringent test 
applied by the Department’s investigator, Mr. Wilson, who carefully examined 
the invoices executed by Respondent’s suppliers to determine which of the 
purchases from them were unquestionably interstate transactions, a substantial 


'The evidence concerning the additional percentage paid is conflicting. The Department’s 
witness, Mr. Clark, testified that he had deduced from conversations with the sellers’ attorney and 
the representatives of Respondent’s credit manager that payment was made for 60% of trust claims 
and an additional 15% was paid to some creditors for claims not covered by the trust (Tr. 87). 
Respondent’s principal, Ivan Jacobs, testified later that the additional percentage was “about 
{another] 25 to 28 percent" (Tr. 150). In its brief Respondent refers to "25% of [their] total 
remaining unliquidated balances." (Brief for Respondent at 7). 
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amount of Respondent’s debt, approximately $163,000, was for produce 
originating outside of California (CX 2, Tr. 50-55). In rebuttal of Mr. Wilson’s 
testimony, Respondent offered only the general assertion by its principal Jeff 
Jacobs that in the summer months in California virtually the whole market is 
supplied by California produce and his “educated guesses" regarding the instate 
origin of particular commodities purchased (Tr. 133-137). I find that the 
preponderance of evidence supports the conclusion that the transactions identified 
by Mr. Wilson involved produce from out of state. 

It is well settled that a transaction involves interstate commerce if it involves 
a commodity which has previously been moved interstate. Jn re C.B. Foods, 
Inc., 40 Agric. Dec. 961, 966-968 (1981), aff'd mem. , 681 F.2d 804 (3d Cir.), 
cert. denied, 459 U.S. 831 (1982). Accord [Fresh Approach, Inc. v. United 
States (In re Fresh Approach, Inc.), 51 B.R. 412, 424-28 (Bankr. N.D. Tex. 
1985), reprinted in] 44 Agric. Dec. 1546, 1563-68 (1985). See also United 
States v. Klein, 145 F. Supp. 442, 443 (D.N.J. 1956); United States v. 
Solomon, 3 F.R.D. 411, 413 (E.D. Ill. 1944). Evidence that the commodity 
was commercially unavailable within the state may be sufficient to show that the 
source was out of state. Vic Mahns [, Inc.] v. American Fruit Purveyors, 34 
Agric. Dec. 1950, 195[2] (1975). In C.B. Foods, the Judicial Officer rejected 
the argument advanced by Resrondent (Brief for Respondent at 8), that the 
transactions were not in interstate commerce because most of its suppliers were 
themselves located in state. Citing an earlier decision, the Judicial Officer found 
that, "The sale of produce by one dealer to another dealer, in the same state, is 
a transaction in interstate commerce if the produce was received by the seller 
from outside that state prior to the sale." C.B. Foods, Inc., 40 Agric. Dec. at 
967 (quoting Dekle Brokerage Co. v. Tatum, 19 Agric. Dec. 521, 523 (1960) 
(citations omitted). Such a transaction unquestionably fits the statutory definition 
of "interstate commerce," which encompasses "that current of commerce usual 
in the trade in that commodity whereby such commodity and/or [the] products 
of such commodity are sent from one State with the expectation that they will 
end their transit, after purchase, in another... ." 7 U.S.C. § 499a(8). 

Under the interpretation of the evidence which is most generous to 
Respondent, assuming that 85 % of the amounts owed from interstate transactions 
was paid to the suppliers, a substantial interstate debt remains unpaid. Even if 
Respondent’s interstate sales debt is calculated under the stringent analysis 
applied by USDA investigator Don Wilson, the total is approximately $163,000. 
15% of this amount is $24,450, which does not qualify as de minimis, under the 
$5,000 standard posited by the Judicial Officer for imposing a lesser sanction 
than Complainant seeks here. Jn re Fava [& Co.], 46 Agric. Dec. 79, 81 
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(1987) (ruling on certified question), final decision, 44 Agric. Dec. 870 (1985). 

In its defense, Respondent asserts that settlement payments extinguished the 
debt from interstate transactions, leaving only debt from intrastate transactions 
remaining. This contention is not supported by the evidence. Ivan Jacobs, a 
principal of Respondent, testified that it was his understanding that suppliers 
would apply settlement payments first to interstate transactions (Tr. 181, 186, 
207). To corroborate his testimony, Respondent presented unsworn letters, 
prepared by Respondent’s attorney, from various creditors executed after the 
settlement payments and the purchase transactions were long completed. In 
numerous cases under the PACA, the Judicial Officer has found that unsworn 
letters, "presumably prepared by respondent’s counsel," have no probative value 
to show the existence of prior agreements between buyer and seller. In re 
Carpenito Bros, Inc., 46 Agric. Dec. 486, 498 (1987) [, aff'd, 851 F.2d 1500 
(D.C. Cir. 1988) (Table) (text in WESTLAW)]; Jn re Harry Klein Produce, 
Corp., 46 Agric. Dec. 134, 168 (1987) [, aff'd, 831 F.2d 403 (2d Cir. 1987)]; 
In re V.P.C., Inc., 41 Agric. Dec. 734, 746 (1982). In Carpenito Bros, Inc., 
46 Agric. Dec. at 498, the Judicial Officer noted there, which is also the case 
here, that the Respondent did not call any of his suppliers to testify in 
corroboration of the hearsay evidence presented through their letters, although 
the burden of proving the agreements is upon the Respondent. 

The reliability of the letters introduced by Respondent is also brought into 
doubt by the fact that one supplier, Atlantic Culinary, who executed a letter 
indicating that it was paid in full for interstate transactions, actually received no 
payment from Respondent’s settlement manager, as evidenced by Respondent’s 
own documents (RX 1, RX 2 at 2). In addition, two of the suppliers, Oxnard 
Vegetable Exchange, and Continental Farms & Produce, whom Respondents 
owed for transactions which were unquestionably interstate, did not submit 
letters. On consideration of Respondent’s evidence regarding the issue, I find 
that it has failed to prove that an agreement existed, at the time of the settlement 
payment, to apply it first to interstate sales, contrary to the common principle 
that payments on debts are applied to amounts owed in the same sequence in 
which the debts were incurred. 

The remaining evidence is also not supportive of Respondent’s contention. 
The copies of settlement checks presented by Respondent (RX 1) bear no 
indication that the payment is to be applied first to interstate transactions. 
Moreover, the evidence regarding the basis for calculating settlement payments 
indicates that payments were based first upon 60% of trust claims, without 
limiting the calculation to interstate[] sales, and further payments were based 
upon a percentage of claims not covered by the trust (Tr. 87, 147-148, 150; See 
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also Brief for Respondent at 7). The evidence does not show that any effort was 
made to ensure that settlement payments to suppliers were sufficient to cover the 
interstate debts of each (Tr. 205). 

Respondent also suggests that since the settlement payments to its suppliers 
constitute an accord and satisfaction, there is no basis on which it should be 
sanctioned for failure to make full payment. However, it has been repeatedly 
held that a seller’s agreement to accept partial payment because of the buyer’s 
insolvency does not constitute full payment or negate a violation of the PACA. 
In re Joe Phillips & Associates, Inc., 48 Agric. Dec. 583, 589 (1989) [, aff'd, 
923 F.2d 862 (9th Cir. 1991) (Table) (text in WESTLAW), printed in 50 Agric. 
Dec. 847 (1991) (not precedential under 9th Circuit Rule 36-3)]; In re Finer 
Foods Sales Co., 41 Agric. Dec. 1154, 1164-65 (1982), aff'd, 708 F.2d 774 
(D.C. Cir. 1983); In re M. & H. Produce Co., 34 Agric. Dec. 700, 733-740 
(1975), aff'd, 549 F.2d 830 (D.C. Cir.) [(unpublished)], cert. denied, 434 U.S. 
920 (1977); In re Bananas, Inc., 42 Agric. Dec. 588, 590 & n.4 (1983) (citing 
cases). 

Respondent also asserts that it should not be sanctioned because it was not 
financially irresponsible, inasmuch as its inability to meet its debts was due to 
factors beyond its control, including the cancellation of its line of credit by the 
bank (Tr. 190-192) and an inability to collect its accounts receivable (Tr. 188). 
Respondent also presented evidence to show its efforts to meet corporate debts 
as fully as possible, including Ivan Jacobs’ contribution of $50,000 from the sale 
of his house towards this end (Tr. 187). However, under applicable 
Departmental precedent, the inability to make full payment promptly, because 
of such circumstances, does not negate a violation of the PACA. See In re B.G. 
Sales Co., 44 Agric. Dec. 2021 (1985); In re Oliverio Jackson, Oliverio, Inc., 
42 Agric. Dec. 1151 (1983); In re Kafcsak, 39 Agric. Dec. 683, 686 (1980) 
[, aff'd, 673 F.2d 1329 (6th Cir. 1981) (unpublished), printed in 41 Agric. Dec. 
88 (1982)]. Under the PACA, a licensee is required to conduct business in a 
manner that insures its ability to fully and promptly pay its bills. Finer Foods 
Sales, Inc. v. Block, 708 F.2d 774 (D.C. Cir. 1983). 

Respondent’s violations are found to be willful, repeated and flagrant. A 
violation is willful where the person performs an act prohibited by the PACA 
intentionally or in careless disregard of the requirements of the Act, irrespective 
of evil motive or reliance on erroneous advice. In re The Caito Produce [Co.], 
48 Agric. Dec. 602, 643-656 (1989); Finer Foods Sales, Inc. v. Block, 708 F.2d 
774 [(1983)]; American Fruit Purveyors v. United States, 630 F.2d 370, 373-374 
(Sth Cir. [1980]), cert. denied, 450 U.S. 997 (198[1]). Respondent’s principals 
had been licensed since 1981 and were aware of the PACA’s requirements. In 
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view of the cash flow problems caused by their inability to collect accounts 
receivable, they knew or should have known that they could not make full, 
prompt payment for all of the perishable commodities they ordered during the 
five-month period July 1988 through November 1988. Moreover, Respondent’s 
principals admit that they made a conscious choice to make partial payment to 
all of their creditors, rather than full payment to PACA claimants, although they 
repeatedly stated that sufficient funds were available to meet the PACA debt (Tr. 
169, 187, 209). Respondent’s violations are also repeated and flagrant due to 
the large number of purchases and suppliers involved over a period of five 
months and the large amounts owed. See Veg-Mix, Inc., 48 Agric. Dec. 595, 
599 (1989) [, aff'd and remanded, 832 F.2d 601 (D.C. Cir. 1987), final 
decision on remand, 47 Agric. Dec. 1486 (1988)]. See also In re Joe Phillips 
& Associates, Inc., 48 Agric. Dec. at 590. 


Sanction 


Complainant has requested publication of the finding that Respondent has 
committed willful, flagrant and repeated violations of the Act. The 
recommendation is based on consideration of the substantial amounts of money 
involved, even by the most conservative calculations, the number and the 
concentration of sellers affected and the need to deter future violations by 
Respondent and others (Tr. 90-95). 

The Judicial Officer has recently announced the following new sanction policy: 


[It is appropriate to state expressly the practice that has been followed by 
the Judicial Officer in recent cases, viz., that reliance will no longer be 
placed on the "severe" sanction policy set forth in many prior decisions, 
e.g., In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 435-62 
(1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 1988). Rather,] 
the sanction in each case will be determined by examining the nature of the 
violations in relation to the remedial purposes of the regulatory statute 
involved, along with all relevant circumstances, always giving appropriate 
weight to the recommendations of the administrative officials charged with 
[the responsibility for] achieving the congressional purpose. 


In re S.S. Farms Linn County, Inc. [(Decision as to James Joseph Hickey and 
Shannon Hansen)], 50 Agric. Dec. 476, 497 (1991) [, aff'd, No. 91-70169 (9th 
Cir. Apr. 23, 1993) (unpublished)]. In accordance with the Departmental 
policy, the recommended sanction is appropriate here. The failure to make full 
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payment for produce is a serious violation of the Act since it is the goal of the 
PACA that only financially responsible persons be engaged in the perishable 
agricultural commodities industry. Caito Produce, 48 Agric. Dec. at 612 & n.9 
(citing cases). Severe sanctions are appropriate for flagrant and repeated 
violations of the PACA through failure to make full payment promptly, in order 
to serve as an effective deterrent to Respondent and other potential violators. 
Caito Produce, 48 Agric. Dec. at 612-613. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The provisions of the Act and regulations and the Department’s policy as to 
payment violations are summarized in In re The Caito Produce Co., 48 Agric. 
Dec. 602 (1989), attached as an Appendix to this Decision. 

Respondent argues on appeal that Complainant failed to meet its burden of 
proof as to the interstate nature of the transactions relied on by the Chief ALJ, 
as to the failure to make full payment, and as to the reparation complaints 
brought against Respondent. However, I find that there is much more than a 
preponderance of the evidence supporting the Chief ALJ’s findings, which is all 
that is required.” 

I agree fully with the Chief ALJ’s discussion as to interstate commerce, and 
there is no need to discuss this issue further. As to Respondent’s claim that it 
made full payment, as a result of an accord and satisfaction under which all 
creditors agreed to accept less than full payment in complete satisfaction of 
Respondent’s obligations, that issue was correctly decided by the Chief ALJ 
(Initial Decision at 14), and it is discussed fully in Caito, supra, 48 Agric. Dec. 
at 625-26, slip op. at 33-36. As to the Chief ALJ’s Finding 3, relating to 
$90,000 in reparation complaints brought against Respondent, that Finding is 
supported by Tr. 18, cited by the Chief ALJ. In addition, the Finding is of no 
real importance, since it merely recites the circumstances that triggered the 
investigation in this case. The Department has the power to investigate on its 
own complaint. 7 U.S.C. § 499f(b), (c). 

Respondent further contends that the Department should be estopped from 
bringing this disciplinary proceeding because Respondent understood, when 


2See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 
179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), 
aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem. , 614 F.2d 770 (3d Cir. 1980). 
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partial payment was made to the produce creditors, that no disciplinary 
proceeding would be brought. However, there is no testimony, as distinguished 
from statements by Respondent’s counsel, that any Department employee told 
Respondent’s personnel or anyone else that no disciplinary proceeding would be 
brought if Respondent made the payments that were made to the creditors. 
Furthermore, the Government is not subject to estoppel when it is acting in its 
sovereign capacity. In re All-Airtransport, Inc., 50 Agric. Dec. 412, 414-19 
(1991), and cases cited therein. 

With respect to the Chief ALJ’s finding that Respondent “willfully” violated 
the Act, the sanctions specified in the Act are applicable if the Respondent is 
found to have committed any “flagrant or repeated" violation (7 U.S.C. 
§§ 499d(b), 499h(b)). The Act does not refer to willful violations. In addition, 
since no license is be.ng suspended or revoked, the wilfulness provisions of the 
Administrative Procedure Act (5 U.S.C. § 558(c)) are not applicable. George 
Steinberg & Son, Inc. v. Butz, 491 F.2d 988, 993-94 (2d Cir.), cert. denied, 
419 U.S. 830 (1974); Joe Phillips & Associates, Inc. v. Department of Agric. , 
923 F.2d 862 (9th Cir. 1991) (Table) (text in WESTLAW, see note 9), printed 
in 50 Agric. Dec. 847, 853 n.9 (1991) (not precedential under 9th Circuit Rule 
36-3). Furthermore, since Respondent violated express requirements of the Act 
(7 U.S.C. § 499b(4)) and regulations (7 C.F.R. § 46.2(aa)) by failing to make 
full payment promptly, Respondent’s violations were clearly willful. See Finer 
Foods Sales Co. v. Block, 708 F.2d 774, 781-82 (D.C. Cir. 1983); In re The 
Caito Produce Co., 48 Agric. Dec. 602, 643-53, slip op. at 57-72 (1989), 
attached as an Appendix to this Decision. See also Cox v. United States, 925 
F.2d 1102, 1105 (8th Cir.), cert. denied, 112 S.Ct. 178 (1991). 

For the foregoing reasons, the following Order should be issued. 


Order 


A finding is hereby made that the Respondent has committed willful, repeated 
and flagrant violations of section 2 of the PACA, 7 U.S.C. § 499b, and such 
finding shall be published. 

This Order shall take effect on the 30th day after service of this Order on 
Respondent. 

Appendix 


In re The Caito Produce Co., 48 Agric. Dec. 602 (1989). 
[Not published herein.--Editor. ] 





ry 
ed 
Id 


its 


e 


Oo n 


2 


MACH FARMS, INC., et al 623 
52 Agric. Dec. 623 


In re: MACH FARMS, INC., J. P. MACH, INC. and J. P. MACH AGRIC- 
MARKETING, INC. 

PACA Docket No. D-92-502. 

Decision and Order filed November 18, 1992. 


Failure to make full payment - Agreements for extension of payment terms - Rolling over debt - 
Wilful, flagrant and repeated violations - License revocation. 


Judge Bernstein found that two corporate respondents involving a common principal jointly 
violated the PACA by failing to make full payment for produce in interstate commerce. 
Documentation for nearly every transaction at issue involved both respondents. Agreements 
to extend the ten day payment period under the PACA must be reduced to writing before 
entering into the transaction. Cash flow problems caused by failure of respondent’s customers 
to make payment are never sufficiently mitigating to prevent respondent’s violations from being 
flagrant or wilful. If full payment is not made by the opening of the hearing, together with full 
compliance with the payment provisions of the Act and regulations, the case is treated as a "no 
pay" case. Although Respondents made late payments to sellers, respondents were rolling over 
their debt by incurring new indebtedness, which was unpaid at the start of the hearing. 
Accordingly, this case was treated as a "no pay" case. The PACA license held by one of the 
respondents was revoked. In addition, Judge Bexxstein made a finding, to be published, that 
the unlicensed respondent had committed wilful, flagrant and repeated violations. 


Andrew Y. Stanton, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is a disciplinary proceeding brought pursuant to the provisions of the 
Perishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. § 499a 
et seq.; the "PACA"), the Regulations promulgated pursuant to the PACA (7 
C.F.R. §§ 46.1 through 46.45), and the Rules of Practice Governing Formal 
Adjudicatory Administrative Proceedings Instituted by the Secretary (7 C.F.R. 
§§ 1.130 through 1.151; the "Rules of Practice"). 

The proceeding was instituted by a Complaint filed on October 8, 1991, by 
the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. The Complaint alleged 
that during the period May 1990 through June 1990, Respondent Mach Farms, 
Inc., purchased, received and accepted in interstate commerce from one seller 
24 lots of perishable agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices totalling $113,210.05. The Complaint 
also alleged that during the period November 1990 through April 1991, 
Respondent Mach Farms, Inc. and the other two Respondents, J. P. Mach, 
Inc. and J. P. Mach Agri-Marketing, Inc., purchased, received and accepted 
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in interstate commerce from 21 sellers 84 lots of perishable agricultural 
commodities, but failed to make full payment promptly the agreed purchase 
prices totalling $279,252.07." 

Respondents, J. P. Mach, Inc. and J. P. Mach Agri-Marketing, Inc., filed a 
joint Answer, asserting that many of the transactions in the Complaint had 
been paid in full or settled to the satisfaction of the sellers. Respondent Mach 
Farms, Inc. never filed an Answer and Complainant filed a Motion for 
Decision Without Hearing by Reason of Default against it. On April 27, 1992, 
I issued a Decision which found that Respondent Mach Farms, Inc. had 
committed wilful, flagrant and repeated violations of the PACA with respect 
to its failure to make full payment promptly to one seller for 24 lots of 
perishable agricultural commodities in the amount of $113,210.05, and to 21 
sellers for 84 lots of perishable agricultural commodities in the amount of 
$279,252.07 and ordered publication of the finding. 

I conducted a hearing on July 29, 1992, in Wausau, Wisconsin. Complainant 
was represented by Andrew Y. Stanton, Esq., Office of the General Counsel, 
United States Department of Agriculture, Washington, D.C. Respondents 
were represented by their principal, Jeffrey P. Mach, Sr. 

On October 1, 1992, Complainant filed proposed findings of fact, proposed 
conclusions of law and a brief. Respondents filed a brief on October 5, 1992. 
All proposed findings, proposed conclusions and arguments have been 
considered. To the extent indicated they have been adopted. Otherwise, they 
have been rejected as irrelevant or not supported by the evidence. References 
to Complainant’s exhibits are designated "CX"; references to Respondents’ 
exhibits are designated "RX"; references to the hearing transcript are 
designated "Tr." 

After considering the evidence and the applicable law, I conclude that 
Respondents wilfully violated the Act and Regulations as alleged in the 
Complaint and issue the following findings, conclusions and order. 


Findings of Fact 


1. Respondent J. P. Mach, Inc. ("J. P. Mach, Inc."), is a Wisconsin 
corporation whose mailing address is P.O. Box 7, Plover, Wisconsin 54467- 


' At the July 29, 1992, hearing, Complainant withdrew its allegations with respect to one 
seller, 4 Star Tomato, Inc., involving 10 transactions in the amount of $70,765.45 (Tr. 16), leaving 
Respondents’ alleged failure to make full payment promptly to 20 sellers for 74 lots of perishable 
agricultural commodities totalling $208,486.62. 
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0007. J. P. Mach, Inc. was issued PACA license number 901301 on June 6, 
1990. The license is presently in effect and is next subject to renewal on June 
6, 1993. According to J. P. Mach, Inc.’s April 10, 1990, license application 
(CX 1, pp. 7-10), Jeffrey P. Mach, Sr. was president, treasurer, and one-third 
shareholder; Jeffrey P. Mach, Jr. was vice president, secretary and one-third 
shareholder; and Jennifer Mach was a director and one-third shareholder. 
Jeffrey P. Mach, Jr. and Jennifer Mach are the children of Jeffrey P. Mach, 
Sr. and are under ten years old (Tr. 103). 

2. Respondent J. P. Mach Agri-Marketing, Inc. ("J. P. Mach Agri- 
Marketing, Inc."), is a Wisconsin corporation whose mailing address is P.O. 
Box 7, Plover, Wisconsin 54467-0007. J. P. Mach Agri-Marketing, Inc. has 
never been licensed under the PACA but was operating subject to license in 
1990 and 1991 (Answer { 1). 

3. On June 25, 1991, J. P. Mach Agri-Marketing, Inc. submitted a PACA 
license application to Complainant (CX 2, pp. 4-8). Section 12 of the 
application contains an admission that J. P. Mach Agri-Marketing, Inc. “has 
conducted business subject to the Act since 10-23-90." The application was 
rejected because one of the principals, Jeffrey P. Mach, Sr., was affiliated with 
a firm that had failed to pay a reparation order (Tr. 107). 

4. On December 27, 1991, J. P. Mach Agri-Marketing, Inc. entered into 
a consent decree in an action that had been brought against it by the United 
States of America before the United States District Court for the Western 
District of Wisconsin. In that decree, J. P. Mach Agri-Marketing, Inc. agreed 
to an injunction to prevent it from operating subject to the PACA without a 
valid and effective license (CX 2, pp. 2-3). 

5. During approximately the period May 1990 through April 1991, 
Complainant received 13 trust notices filed by produce creditors, alleging that 
Mach Farms, Inc., J. P. Mach, Inc. and J. P. Mach Agri-Marketing, Inc. failed 
to pay approximately $200,000.00 (Tr. 25-26). 

6. Andrew Furbee, a marketing specialist with Complainant’s PACA 
regional office in Glen Ellen, Illinois, visited Respondents’ place of business 
in Plover, Wisconsin the week of April 8, 1991, to investigate. Mr. Mach 
instructed his employees, Dan Hinz and Barbara Hipke, the treasurer and 
vice-president, respectively, of J. P. Mach Agri-Marketing, Inc., to make all 
records available (Tr. 28). 

7. Ms. Hipke gave Mr. Furbee an accounts payable computer printout for 
J. P. Mach Agri-Marketing, Inc. (CX 4), showing how much it presently owed 
(Tr. 29) as well as invoices, weight tickets and bills of lading (Tr. 30; CX 3). 

8. Mr. Furbee found additional records showing unpaid produce purchases 
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which were not set forth in the accounts payable printout. Ms. Hipke 
explained that with respect to the transactions not reflected in the accounts 
payable printout, Respondents had written checks but had not yet sent them 
to the sellers (Tr. 39-43). Mr. Furbee discovered 39 checks issued by "J. P. 
Mach, Agri-Marketing Div." or "J. P. Mach, Agri-Marketing, Inc." These 
checks are included in CX 3 as evidence of the following transactions which 
were alleged in paragraph 7 of the Complaint, as follows: 


Transaction Documentation 

Numbers In CX 3 Checks in CX 3 

2-3 Pages 9-20 Pages 10, 12, 14, and 18 

5-13 Pages 22-54 Pages 24, 26, 28, 30, 32, 34, 
36, 38 40, 42, 44, 46, 49 and 
53 

19-20 Pages 85-94 Pages 88, 89 and 93 

26-34 Pages 108-150 Pages 110, 114, 118, 122, 
126, 130, 134, 138, 141, 145 
and 149 

40-43 Pages 171-188 Pages 172, 177, 182, 187 

ae Pages 195-198 Page 196 

58 Pages 244-246 Page 245 


The last check, at page 245, was for freight only and is unrelated to the 
produce debt owed to the seller. 

9. Mr. Furbee found that with respect to virtually every transaction for 
which he found documentation, there were various references, such as 
letterheads, indicating that more than one of Respondents was involved as the 
buyer (Tr. 43-44). Ms. Hipke explained that forms were used with letterheads 
from all three Respondents in order to use up old stock (Tr 45). Mr. Furbee 
asked Ms. Hipke to explain the kinds of business done by the three 
Respondents. Ms. Hipke stated that Mach Farms, Inc. ceased doing business 
in August 1990 and was now dormant. J. P. Mach, Inc. took over produce 
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marketing operations in August 1990 but was now a truck and truck brokerage 
firm, and J. P. Mach Agri-Marketing, Inc. took over all the produce buying 
and selling operations from J. P. Mach, Inc. in October 1990 (Tr. 45-46). 

10. Mr. Furbee asked Ms. Hipke whether there were any written 
agreements calling for extended payment terms. Ms. Hipke stated that 
Respondents did not have written payment agreements but had oral 
agreements (Tr. 52). 

11. In the course of his investigation, Mr. Furbee sometimes found trouble 
reports relating to certain of the transactions, indicating that Respondents 
were disputing the alleged debt. When he found such reports, Mr. Furbee did 
not use the corresponding transactions (Tr. 95-96). However, he did not find 
any trouble reports for the transactions set forth in paragraph 7 of the 
Complaint (Tr. 96). 

12. Asa result of his April 1991 investigation, Mr. Furbee found that during 
the period November 1990 through April 1991, Respondents purchased, 
received and accepted in interstate commerce from 21 sellers 84 lots of 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices totalling $279,252.07’, as set forth in paragraph 
7 of the Complaint (Tr. 52-53). At the conclusion of the investigation, Mr. 
Furbee discussed his findings transaction by transaction with Ms. Hipke, who 
confirmed the amounts to be correct (Tr. 53). Immediately afterward, Mr. 
Furbee called Mr. Mach in Florida and informed him of the amount of 
indebtedness found. Mr. Mach explained that the reasons for the debt were 
that bankruptcies were incurred by some of his customers which rendered 
them unable to pay, an employee was selling potatoes at less than cost, and 
his father, Harvey Mach, was gambling in the futures market (Tr. 54). 

13. Mr. Furbee conducted a follow-up investigation the week of July 6, 
1992. He returned to Respondents’ place of business in Plover, Wisconsin and 
spoke to Mr. Mach (Tr. 54). Mr. Mach stated that J. P. Mach, Inc. was, at 
that time, handling all produce transactions, as well as trucking and truck 
brokerage transactions, and Mach Farms, Inc. and J. P. Mach Agri-Marketing, 
Inc. were essentially dormant (Tr. 55). Mr. Furbee asked to see records to 
verify that the debt found in his previous investigation had been paid and to 
determine if any new produce debt had been incurred (Tr. 55). Mr. Furbee 
was not provided an accounts payable printout but was given other 


? Complainant’s claim has been amended to 20 sellers for 74 lots of perishable agricultural 
commodities in the amount of $208,486.62. 
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information including a growers payable printout (CX 8) and canceled checks 
showing payment of the indebtedness found in the April 1991 investigation 
(CX 6). 

14. Mr. Furbee determined that all of the produce debts found in the April 
1991 investigation had been paid, although after the dates they were due (Tr. 
57-62; CX 6). Regarding two sellers, Stan Leep Farms and Mortenson 
Brothers, Respondents had claimed an offset of freight charges against the 
amount owed on the grounds that the produce was in poor condition. Mr. 
Furbee contacted the sellers, who stated that they accepted the offsets as 
eliminating Respondents’ debt. However, the offsets were not claimed until 
long after payment was due (Tr. 61-62). 

15. Mr. Furbee also determined that Respondents currently owed growers 
listed on the growers payable printout approximately $37,000.00 in new 
produce debt (Tr. 63-64; CX 7; CX 8). Mr. Furbee went over his findings 
with Mr. Mach, who disputed apparent debts to two of the growers (Tr. 64). 
Mr. Mach did not dispute that Respondents had failed to make full payment 
promptly to two other growers, Fairview Farms, Elkton, Florida, and Sowinski 
Farms, Inc., Charleston, Missouri, in the respective amounts of $5,579.00 and 
$25,512.50, for a total of $31,091.50, for 26 lots of produce purchased in June 
and July 1992 (Tr. 64, 67; CX 7). Mr. Furbee asked Mr. Mach whether 
Respondents had any written agreements to extend the time for making 
payment with either of these growers, and Mr. Mach responded that he had 
oral agreements only (Tr. 67). 

16. Immediately prior to the hearing, Mr. Furbee contacted Fairview Farms 
and Sowinski Farms, Inc. to determine if Respondents had made payment. 
Mr. Furbee spoke to Leighton Middleton, the owner of Fairview Farms, on 
July 23, 1992, who stated that he had not received payment from Respondents 
as of that date (Tr. 68). Mr. Furbee also spoke to Shirley Sowinski, wife of 
Al Sowinski, one of the owners of Sowinski Farms, Inc., on July 28, 1992, the 
day before the hearing. Ms. Sowinski stated that Sowinski Farms, Inc. had not 
been paid by Respondents as of that date and there had been no payment in 
that day’s mail (Tr. 69). Ms. Sowinski also stated that three additional lots of 
produce had been sold to Respondents since Mr. Furbee’s follow-up 
investigation, on July 11, 12 and 13, for a total of approximately $3,500.00, and 
that such sum had not yet been paid (Tr. 69-70). 


Conclusions of Law 


The PACA was enacted to regulate and control the handling of fresh fruits 
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and vegetables. 71 Cong. Rec. $2163 (May 29, 1929). Passage of the PACA 
was brought about in response to the severe losses that shippers and growers 
were suffering due to unfair practices on the part of commission merchants, 
dealers, and brokers. H.R. Rep. 1041, 7ist Cong., 2d Sess. (1930). Its 
primary purpose is to provide a practical remedy to small farmers and growers 
who are vulnerable to the sharp practices of financially irresponsible and 
unscrupulous brokers in perishable agricultural commodities. O’Day v. George 
Arakelian Farms, Inc., 536 F.2d 856 (9th Cir. 1976); Chidsey v. Guerin, 443 
F.2d 584 (6th Cir. 1971). “Accordingly, certain conduct by commission 
merchants, dealers, or brokers is declared to be unlawful. 7 U.S.C. § 499b." 
O’Day, supra, at 858. Enforcement is effectuated through a system of 
licensing with penalties for violations. H. Rep. 1041, 71st Cong., 2d Sess. 
(1930) 3. See also George Steinberg and Son, Inc., 32 Agric. Dec. 236 (1973) 
aff'd, sub nom. George Steinberg and Song, Inc. v. Butz, 491 F.2d 988 (2d Cir. 
1974), cert. den., 419 U.S. 830 (1974). 

Section 2(4) of the PACA (7 U.S.C. § 499b(4)) makes it unlawful for any 
commission merchant, dealer, or broker to fail to "make full payment 
promptly" of its obligations regarding transactions involving perishable 
agricultural commodities made in interstate commerce. The regulations, at 
7 C.F.R. § 46.2(aa)(5), define "full payment promptly” as requiring payment 
of the agreed purchase prices for produce within 10 days after the day on 
which the produce is accepted. If a party wishes to use a different time for 
payment, it must enter into a written agreement with the seller before 
engaging in the transactions and maintain a copy of the agreement in its 
records (7 C.F.R. § 46.2(aa)(5)). 

Respondents violated section 2(4) of the PACA. Complainant presented 
overwhelming evidence at the hearing that Respondents failed to make full 
payment promptly to 20 sellers of the agreed purchase prices totalling 
$208,486.62 for 74 lots of perishable agricultural commodities which they 
purchased, received and accepted in interstate commerce during the period 
November 1990 through April 1991, as alleged in paragraph 7 of the 
Complaint, while incurring an additional $34,600.00 in new unpaid produce 
indebtedness as of the date of the hearing resulting from transactions that 
occurred after those noted in the Complaint. 

At the hearing, Respondents appeared to assert several defenses to the 
alleged violations. One was that Respondents were making timely payment 
in accordance with the time periods set forth in oral agreements with their 
sellers (Tr. 191). However, PACA regulations provide that parties who desire 
to extend the time for payment beyond ten days from the date of acceptance 
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of the produce must reduce their agreement to writing before entering into 
the transaction (7 C.F.R. § 46.2(aa)(11)), and oral agreements are thus 
completely ineffective in extending the payment terms beyond ten days. The 
rationale behind this requirement was comprehensively examined by the 
Judicial Officer in In re The Caito Produce Company, 48 Agric. Dec. 602, 606- 
610 (1989). 

Respondents also argued that the indebtedness set forth in the Complaint 
resulted from cash flow problems caused by the failure of some of 
Respondents’ customers to make payment (Tr. 120-126, 133-139). This kind 
of defense is consistently rejected as an excuse for violating the PACA. As 
stated in In re The Caito Produce Company, supra at 614 "[e]ven though a 
respondent has good excuses for payment violations, perhaps beyond its 
control, such excuses are never regarded as sufficiently mitigating to prevent 
a respondent’s failure to pay from being considered flagrant or wilful." Mr. 
Mach also attempted to show that Complainant was somehow responsible for 
Respondents’ business problems by not aggressively prosecuting those 
customers who owed them money (Tr. 139-143). I rejected this argument at 
the hearing (Tr. 145-146). 

The Judicial Officer has stated in In re Carpenito Bros., Inc. a/t/a 5 C’s 
Fruit & Produce, 46 Agric. Dec. 486, 505 (1987), quoting from Jn re Gilardi 
Truck & Transportation, Inc., 43 Agric. Dec. 118, 150 (1984), that "if full 
payment is not made by the opening of the hearing, together with full 
compliance with the payment provisions of the Act and regulations (or if no 
hearing is to be held, by the time the answer is due), the case will be treated 
as a ‘no pay’ case." At the hearing, Complainant presented extensive evidence 
that, although Respondents satisfied the debts set forth in paragraph 7 of the 
Complaint by making late payment, they were rolling over their debts by 
incurring a new undisputed indebtedness of approximately $34,600.00, which 
was unpaid by the start of the hearing. Therefore, this case must be treated 
as a ‘no pay’ case. 

As a result of a follow-up investigation the week of July 6, 1992, Mr. Furbee 
determined that Respondents currently owed growers listed on the growers 
payable printout approximately $37,000.00 in new produce debt (Tr. 63-64; CX 
7; CX 8). Mr. Furbee went over his findings with Mr. Mach, who disputed 
apparent debts to two of the growers (Tr. 64). Mr. Mach did not dispute that 
Respondents had failed to make full payment promptly to two other growers, 
Fairview Farms, Elkton, Florida, and Sowinski Farms, Inc., Charleston, 
Missouri, in the respective amounts of $5,579.00 and $25,512.50, for a total of 
$31,091.50, for 26 lots of produce purchased in June and July 1992 (Tr. 64, 67; 
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CX 7). Mr. Furbee asked Mr. Mach whether Respondents had any written 
agreements to extend the time for making payment with either of these 
growers, and Mr. Mach responded that he had oral agreements only (Tr. 67). 

Immediately prior to the hearing, Mr. Furbee contacted Fairview Farms and 
Sowinski Farms, Inc. to determine if Respondents had made payment. Mr. 
Furbee spoke to Leighton Middleton, the owner of Fairview Farms, on July 
23, 1992, who stated that he had not received payment from Respondents as 
of that date (Tr. 68). Mr. Furbee also spoke to Shirley Sowinski, wife of Al 
Sowinski, one of the owners of Sowinski Farms, Inc., on July 28, 1992, the day 
before the hearing. Ms. Sowinski stated that Sowinski Farms, Inc. had not 
been paid by Respondents as of that date and there had been no payment in 
that day’s mail (Tr. 69). Ms. Sowiuski also stated that since Mr. Furbee’s 
follow-up investigation, on July 11, 12 and 13, three additional lots of produce 
had been sold to Respondents for approximately $3,500.00, and that such sum 
had not yet been paid (Tr. 69-70). 

At the hearing, Respondents’ bookkeeper, Kristi Konop, testified that 
Respondents had mailed a check to Fairview Farms on either Thursday or 
Friday, July 24 or 25, 1992 (Tr. 184). Ms. Konop testified that Respondents 
had mailed checks to Sowinski Farms, Inc. within the past seven days, since 
July 22, 1992 (Tr. 185). However, Ms. Konop also testified that she did not 
write the checks, see the checks, or mail the checks (Tr. 200-201). 

Therefore, I find Mr. Furbee’s testimony that these sellers had not received 
the checks (in Sowinski’s case, on the day before the hearing) more 
persuasive. 

Since Complainant has presented evidence that Respondents have incurred 
approximately $34,600.00 in new debt which was unpaid by the start of the 
hearing, and Respondents have not presented sufficient evidence to show that 
they have paid such debt and are presently in full compliance with the PACA, 
as required by Carpenito and Gilardi, this case must be treated as a ‘no pay’ 
case. 

In addition to Mach Farms, Inc., which has already been found to have 
committed the alleged violations, both Respondents in this proceeding are 
equally responsible for such violations. This is shown by the evidence in the 
record that the three firms were intermingled in all the violative transactions, 
with no clear delineation of responsibility. 

Mr. Furbee testified that he could not determine which Respondent had 
made each purchase, as the documentation for virtually every transaction, as 
set forth in CX 3, contained indications that more than one of the 
Respondents was involved as the buyer (Tr. 43-44). For instance, CX 3, pp. 








632 PERISHABLE AGRICULTURAL COMMODITIES ACT 


1-5, concern transaction one in paragraph 7 of the Complaint, a purchase 
from Stan Leep Farms. The buyer is sometimes referred to as J. P. Mach 
(page 1), Mach Farms, Inc. and J. P. Mach Packing (pages 2 and 3), J. P. 
Mach (page 4) and Mach Packing (page 5). Ms. Hipke told Mr. Furbee that 
forms were used with letterheads from all three Respondents in order to use 
up old stock (Tr. 45). Mr. Furbee asked Ms. Hipke to explain the kinds of 
business done by the three Respondents. Ms. Hipke stated that Mach Farms, 
Inc. ceased doing business in August 1990 and was now dormant; J. P. Mach, 
Inc. took over produce marketing operations in August 1990 but was not a 
truck and truck brokerage firm; and J. P. Mach Agri-Marketing, Inc. took 
over all the produce buying and selling operations from J. P. Mach, Inc. in 
October 1990 (Tr. 45-46). When Mr. Furbee conducted a follow-up 
investigation the week of July 6, 1992, Mr. Mach stated that J. P. Mach, Inc. 
was then handling all produce transactions as well as trucking and truck 
brokerage transactions, and Mach Farms, Inc. and J. P. Mach Agri-Marketing, 
Inc. were dormant (Tr. 55). 

Respondents’ position is apparently that it had the right to shift 
responsibility for its purchases among the three firms whenever it so desired. 
However, this information was obviously not conveyed to the sellers, as the 
documents relating to the transactions were consistently ambiguous (CX 3; 
CX 7). These attempts to shift responsibility mislead sellers and thereby 
made recovery of funds more difficult. 

Mr. Mach argued at the hearing that J. P. Mach Agri-Marketing, Inc. was 
not operating subject to license under the PACA and, therefore, did not 
commit any violations (Tr. 162-165). However, his testimony is contradicted 
by the record. Following a Complaint filed against J. P. Mach Agri- 
Marketing, Inc. in the District Court for operating without a PACA license 
(Tr. 174) Mr. Mach authorized his attorney to sign a December 27, 1991, 
consent to an injunction prohibiting J. P. Mach Agri-Marketing, Inc. from 
operating subject to license without a valid and effective PACA license (Tr. 
176; CX 2, pp. 2-3). Mr. Mach also admitted signing a license application on 
behalf of J. P. Mach Agri-Marketing, Inc. which contains an admission that 
it had been conducting business subject to the PACA since October 23, 1990 
(Tr. 176-177; CX 2, p. 5). Mr. Mach’s explanation for authorizing the consent 
to the injunction and signing the application containing the admission that J. 
P. Mach Agri-Marketing, Inc. operated subject to the PACA is that he did not 
read the documents (Tr. 176-177). Such an explanation is simply not credible 
considering Mr. Mach’s long history of managing and controlling large 
produce firms. The only reasonable conclusion to be drawn from the evidence 


MACH FARMS, INC., et al 633 
52 Agric. Dec. 623 


is that J. P. Mach Agri-Marketing, Inc., along with the other Respondents, 
operated subject to license under the PACA during the time of the violations 
alleged. 

Respondents’ actions were clearly wilful. Wilfulness, within the meaning of 
the Administrative Procedure Act, has long been defined as doing an act 
which is prohibited and doing it intentionally irrespective of evil motive or 
reliance on erroneous advice or acting with careless disregard of statutory 
requirements. In re The Caito Produce Company, supra at 643-656. See also 
Butz v. Glover Livestock Commission Co., 411 U.S. 182, 186-188 (1973); Finer 
Foods Sales Co. v. Block, 708 F.2d 774, 778 (D.C. Cir. 1983); American Fruit 
Purveyors, Inc. v. United States, 630 F.2d 370, 374 (Sth Cir. 1980) (per curiam), 
cert. denied, 450 U.S. 997 (1981); George Steinberg & Son, Inc. v. Butz, 491 
F.2d 988, 994 (2d Cir. 1974); Goodman v. Benson, 286 F.2d 896, 900 (7th Cir. 
1961); and Eastern Produce Co. v. Benson, 278 F.2d 606, 609 (3d Cir. 1960). 

Respondents failed to pay promptly for produce purchased from November 
1990 through April 1991, a five month period. During this lengthy period, 
Respondents knew or should have known that they could not make prompt 
payment for the large amount of produce they ordered, yet continued to make 
purchases. Respondents, who have been licensed under the PACA since 1984 
as Mach Farms, were certainly aware of the requirements of the PACA to 
make full payment promptly for produce, yet continued to buy, knowing that 
each purchase would result in another violation. Although Respondents 
testified that they had numerous bad debts, they should have made sure they 
had sufficient capitalization with which to operate. They did not and, 
consequently, could not pay their suppliers. Under these circumstances, 
Respondents clearly operated in careless disregard of the payment 
requirements of the PACA, and their violations were wilful. 

Respondents’ violations were also flagrant and repeated, due to the large 
number of transactions, 74 lots, purchased from 20 sellers over a five month 
period, and the large amount of money, $208,486.62, involved in Respondents’ 
violations. In re The Caito Produce Company, supra, at 611. 

Complainant requested a revocation of the license of J. P. Mach, Inc. and 
a finding of the commission of wilful, flagrant, and repeated violations of the 
PACA for J. P. Mach Agri-Marketing, Inc., as the latter firm has never been 
licensed, based on the evidence that Respondents failed to make full payment 
promptly to 20 sellers over a five month period, from November 1990 through 
April 1991, for 74 lots of produce totalling $208,486.62, and owed an 
additional $34,600.00 as of the date of the hearing for purchases made since 
the Complaint was filed. 
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The Judicial Officer has recently announced a new sanction policy in Jn re 
S.S. Farms Linn County, Inc., 50 Agric. Dec. 476, 497 (1991) that 


the sanction in each case will be determined by examining the nature of 
the violations in relation to the remedial purposes of the regulatory 
statute involved, along with all relevant circumstances, always giving 
appropriate weight to the recommendations of the administrative officials 
charged with the responsibility for achieving the congressional purpose. 


Complainant’s requested sanctions are appropriate here, in accordance with 
the above policy. The failure to pay for produce is a very serious violation of 
the PACA since it is the goal of the PACA that only financially responsible 
persons should be engaged in the perishable agricultural commodities industry. 
In re The Caito Produce Company, supra, at 612 and cases noted at n. 9. 
Severe sanctions are appropriate for flagrant and repeated violations of the 
PACA by the failure to make full payment promptly in order to serve as an 
effective deterrent not only to Respondents, but to other potential violators. 
In re The Caito Produce Company, supra, at 612-613 and cases noted at n. 11. 


Order 


The license of J. P. Mach, Inc. is revoked. 

A finding is hereby made that J. P. Mach Agri-Marketing, Inc. has 
committed wilful, flagrant and repeated violations of section 2(4) of the PACA 
(7 U.S.C. § 499b), and such finding shall be published. 

This Order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice, this Decision will become final without 
further proceedings 35 days after service hereof unless appealed to the 
Secretary by a party to this proceeding within 30 days after service as provided 
in section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final February 20, 1993.--Editor] 


MACH FARMS, INC.), et al 635 
52 Agric. Dec. 635 


In re) MACH FARMS, INC., J. P. MACH, INC. and J. P. MACH AGRI- 
MARKETING, INC. 

PACA Docket No. D-92-502. 

Denial of Petition for Rehearing filed January 12, 1993. 


Denial of petition to reopen hearing for submission of additional evidence and for rehearing 
of proceeding - Newly discovered evidence rule - Cumulative evidence. 


Judge Bernstein denied respondents’ petition which sought to reopen the hearing to submit 
additional evidence, and a rehearing with respect to the Order filed in this case on November 18, 
1992. Respondent presented no reason why the evidence that he sought to introduce, most of 
which was cumulative evidence, could not have been presented at hearing. Judge Bernstein 
found that the arguments set forth in the petition were without merit. With few exceptions, the 
arguments set forth in the petition were previously rejected by the November 18, 1992, Decision 
as lacking merit or sufficient support in the record. 


Andrew Y. Stanton, for Complainant. 
Respondents, Pro se. 
Denial of Petition issued by Edwin S. Bernstein, Administrative Law Judge. 


On January 4, 1993, Respondents J. P. Mach, Inc. and J. P. Mach Agri- 
Marketing, Inc. filed a document entitled "Petition for Rehearing" which seeks 
to reopen the hearing to submit additional evidence, and a rehearing following 
my Decision and Order of November 18, 1992.’ Respondents’ petition does 
not comply with the Rules of Practice Governing Formal Adjudicatory 
Proceedings Instituted by the Secretary, 7 C.F.R. § 1.46 ? and is denied. 


Additional Evidence 

To the extent that Respondents seek to submit additional evidence, the 
petition does not comply with Section 1.146(a)(2) of the Rules of Practice, 7 
C.F.R. § 1.146(a)(2), which requires that a petition to reopen a hearing to 


' The remaining Respondent, Mach Farms, Inc., was not a party to the Decision. In a 
default decision issued April 27, 1992, that Respondent was found to have committed wilful, 
flagrant, and repeated violations of the PACA by failing to make full payment promptly to one 
seller for 24 lots of perishable agricultural commodities in the amount of 113,210.05 and to 21 
sellers for 84 lots of perishable agricultural commodities in the amount of $279,252.07. 


* The petition mistakenly cites to 7 C.F.R. § 47.24(a) which is applicable only to petitions 
filed in PACA reparation proceedings. 
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take further evidence shall state the nature and purpose of the evidence to be 
adduced; show that the evidence is not merely cumulative; and set forth a 
good reason why such evidence was not adduced at the hearing. Respondents 
seek first to present testimony by their employee, Mrs. Barb Hipke, to show 
that certain admissions made by Respondents’ principal, J. P. Mach, in the 
PACA license application that he filed in the name of J. P. Mach Agri- 
Marketing, were unintentional and a result of error by Mrs. Hipke. (Petition 
at 2) This argument was advanced at hearing and rejected as lacking 
credibility in view of Mr. Mach’s long history of managing and controlling 
large produce firms. Further evidence in support of this contention would be 
merely cumulative. Moreover, Respondent has not set forth any reason why 
the testimony could not have been presented at hearing. Under Departmental 
precedent, as in judicial practice, a proceeding will not be reopened if the 
petitioning party had a full opportunity to present the evidence at the original 
hearing, but failed to do so. In re Roman Crest Fruit, Inc., 46 Agric. Dec. 612, 
623-624 (1987). See also, In re Billy Gray, HPA Docket No. 90-28, Ruling on 
Certified Question issued August 26, 1992, 51 Agric. Dec. _. As the Judicial 
Officer has explained, "this principle is vital to the efficient handling of the 
Department’s numerous regulatory cases." In re King Meat Co., 40 Agric. Dec. 
1910, 1911 (1981). 

Respondents also allude to the existence of additional documentary evidence 
in the form of "written terms for most vendors via thirty day contracts" 
(Petition at 4). However, under the newly discovered evidence rule described 
above, even if such evidence existed, it would not provide a proper basis to 
reopen the proceeding because Respondents have not shown any reason why 
it could not have been presented at the hearing. 

In addition, Respondents assert that Mr. Mach and Mrs. Hipke can present 
evidence to show that Complainant’s investigator, Andrew Furbee, gave 
perjured testimony (Petition at 3, { 11). However, Respondents set forth no 
explanation of why Mrs. Hipke did not appear to testify at the hearing or 
explain why Mr. Mach, who was present at the hearing, could not have 
presented the impeachment evidence at that time. 


Reargument 
To the extent that the petition seeks rehearing of the proceeding it must be 


denied, because it was not timely filed. Section 1.146(a)(3) of the Rules of 
Practice, 7 C.F.R. Section 1.146(a)(3), requires that a petition for rehearing 
shall be filed within 10 days after the date of service of the decision upon the 
party filing the petition. Respondents’ petition was filed on December 15, 
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1992, approximately 25 days after they were served with a copy of the 
Decision. The Judicial Officer extended Respondents’ time to file an appeal 
to December 15, 1992. However, he did not extend Respondents’ time to file 
a Petition for Rehearing. 

After reviewing the arguments set forth in the petition, I conclude that even 
if they had been advanced in a timely petition for rehearing, they would have 
been rejected as without merit. With few exceptions, the arguments set forth 
in the petition were previously advanced at hearing or in Respondents’ brief 
and were rejected by the November 18, 1992 Decision and Order as lacking 
merit or sufficient support in the record. 

Respondents in this proceeding, J. P. Mach, Inc. and J. P. Mach Agri- 
Marketing, Inc., contend in their petition that they should not be held 
responsible for the actions of Respondent Mach Farms, Inc. Respondents 
now claim that the Complaint was dismissed with respect to Mach Farms, Inc. 
(Petition at 6). In actuality, Mach Farms, Inc., failed to file an Answer in this 
proceeding, with the result that a default decision was entered on April 27, 
1992, concluding that Mach Farms, Inc. committed wilful, flagrant and 
repeated violations of the PACA. Contrary to Respondents’ arguments, the 
record demonstrates that all three of the Respondents originally named in the 
Complaint were intermingled in all the violative transactions. 

Respondents contend that their debt to Fairview Farms was subject to offset 
agreements resulting from rejected shipments (Petition at 4, { 15). The 
argument is not sustained by the evidence. As noted in the November 18, 
1992 Decision, the record shows that Mr. Furbee testified without 
contradiction that Respondents did not dispute the debt to Fairview Farms 
during the follow-up investigation in July 1992, although Respondents disputed 
other debts and claimed offsets against other vendors at that time. 

Respondents re-argue in their petition that J. P. Mach-Agri-Marketing, Inc. 
was not operating subject to the PACA, because it was merely operating as 
a forwarding corporation for the licensed entity, J. P. Mach, Inc. (Petition at 
1). This allegation is contradicted by the record. Respondents’ principal, J. 
P. Mach, authorized his attorney to sign a December 27, 1991 Consent to an 
injunction prohibiting J. P. Mach Agri-Marketing, Inc. from operating subject 
to license without a valid PACA license. Mr. Mach also admitted in the 
license application he signed on behalf of J. P. Mach Agri-Marketing, Inc. that 
the corporation had been conducting business subject to the PACA since 
October 23, 1992. As previously noted, Respondents’ contention that the 
admissions were in error has been rejected as lacking credibility. 

As in their original brief, Respondents contend that they operated as a 
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grower’s agent or shipper, rather than as a produce purchaser. The petition 
specifically applies this theory with respect to Sowinski Farms, Inc. As 
grower’s agent, Respondents argue that they were not subject to the ten day 
payment terms of 7 C.F.R. § 46.2(aa)(5), but operated instead under the 
terms of 7 C.F.R. § 46.2(aa)(9) which allows a grower’s agent or shipper up 
to 30 days in which to make payment for the initial shipment received from 
the grower. The only evidence in the record shows that Respondents were 
buyers from Sowinski Farms, Inc. rather than grower’s agent or shipper. If 
evidence existed to sustain Respondents’ contention, it should have been 
presented at hearing. 

Finally, Respondents’ repeated assertion that Mr. Furbee’s testimony should 
have been excluded as “Acts of Perjury," (Petition at 5) is completely without 
basis in the record. As noted above, any impeachment evidence, if such 
existed, should have been presented at hearing. 

The petition is denied. 


In re: PALERMO & CASCIO, INC. 
PACA Docket No. D-92-548 
Decision and Order filed January 14, 1993. 


Decision and order on joint stipulation of facts - Wilful, flagrant and repeated violations - 
Course of conduct involving failure to pay promptly - License revocation. 


Judge Palmer revoked the PACA license of respondent, who had engaged in a course of conduct 
involving late payment and subsequent purchases, which remained unpaid at the time scheduled 
for oral hearing — the equivalent of failing to be in full compliance with the PACA payment 
requirements. Under such circumstances license revocation is required. 


Eric Paul, for Complainant. 
Justin J. Johl, Kansas City, MO, for Respondent. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding brought pursuant to the provisions of the 
Perishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. § 499a 
et seq.; hereinafter the "PACA"), the Regulations promulgated pursuant to the 
PACA (7 C.F.R. §§ 46.1 through 46.45), and the Rules of Practice Governing 
Formal Adjudicatory Administrative Proceedings Instituted by the Secretary 
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(7 C.F.R. §§ 1.130 through 1.151; hereinafter the "Rules of Practice"). The 
proceeding was instituted by a complaint filed on May 1, 1992, by the Deputy 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
the respondent, Palermo & Cascio Inc. (hereinafter “respondent"), violated 
section 2(4) of the PACA (7 U.S.C. § 499b(4)) by failing to make full payment 
promptly of the agreed purchase prices for 270 lots of perishable agricultural 
commodities, for a total of $547,782.34. It is further alleged that respondent 
is engaged in, and will continue to engage in, a course of conduct that involves 
failure to pay promptly for perishable agricultural commodities that it received 
and accepted in interstate commerce in violation of the Act. Respondent filed 
an answer on June 12, 1992, in which it denied violating the PACA and 
affirmatively asserted that payment in full had been made of all invoices 
described in the complaint to each of 49 sellers set forth and described within 
the complaint. Respondent further answered that it has paid for the 
perishable agricultural commodities in accordance with agreements entered 
into with the sellers. 

An oral hearing set to commence on November 17, 1992, before Chief 
Administrative Law Judge Victor W. Palmer, in Kansas City, Missouri, was 
cancelled after respondent determined not to further contest the allegations. 
A Joint Stipulation of Parties as to Material Facts was subsequently filed. 
Complainant has filed a motion for decision based upon the stipulated 
material facts. Complainant is represented by Eric Paul, Esquire, Office of 
the General Counsel, U.S. Department of Agriculture, Washington, D.C. 
20250. Respondent is represented by Justin J. Johl, Esquire, Kansas City, 
Missouri. 


Pertinent Statutory Provisions 


Sec 2(4) (7 U.S.C. § 499b(4): 
It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce- 


(4) For any commission merchant, dealer, or broker to make, for a 
fraudulent purpose, any false or misleading statement in connection 
with any transaction involving any perishable agricultural commodity 
which is received in interstate or foreign commerce by such commission 
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merchant, or bought or sold, or contracted to be bought, sold, or 
consigned, in such commerce by such dealer, or the purchase or sale of 
which in such commerce is negotiated by such broker; or to fail or 
refuse truly and correctly to account and make full payment promptly 
in respect of any transaction in any such commodity to the person with 
whom such transaction is had; or to fail, without reasonable cause, to 
perform any specification or duty, express or implied, arising out of any 
undertaking in connection with any such transaction; or to fail to 
maintain in trust as required under Section 5(c) (7 U.S.C. §499e(c)); 


Sec 4(a) (7 U.S.C. § 499d(a)): 


(a) Whenever an applicant has paid the prescribed fee the Secretary, 
except as provided elsewhere in this Act, shall issue to such applicant a 
license, which shall entitle the licensee to do business as a commission 
merchant and/or dealer and/or broker unless and until it is suspended or 
revoked by the Secretary in accordance with the provisions of this Act, or 
is automatically suspended under section 7(d) of this Act (7 U.S.C. § 
499¢(d)), but said license shall automatically terminate on any anniversary 
date thereof unless the annual fee has been paid: Provided, That notice 
of the necessity of paying the annual fee shall be mailed at least thirty 
days before the anniversary date: Provided, further, That if the annual fee 
is not paid by the anniversary date the licensee may obtain a renewal of 
that licensee at any time within thirty days by paying the fee provided in 
section 3(b) of this Act (7 U.S.C. § 499c(b)), plus $5, which shall be 
deposited in the Perishable Agricultural Commodities Act fund provided 
for by section 3(b) of this Act (7 U.S.C. § 499c(b)): And provided 
further, That the license of any license shall terminate upon said licensee, 
or in case the licensee is a partnership, any partner, being discharged as 
a bankrupt, unless the Secretary finds upon examination of the 
circumstances of such bankruptcy, which he shall examine if requested to 
do so by said licensee, that such circumstances do not warrant such 
termination; 


Sec 8(a) (7 U.S.C. § 499h(a)): 
(a) Whenever (a) the Secretary determines as provided in section 6 of 


this Act (7 U.S.C. § 499b) that any commission merchant, dealer, or 
broker has violated any of the provisions of section 2 of this Act (7 U.S.C. 
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§ 499b), or (b) any commission merchant, dealer, or broker has been 
found guilty in a Federal court of having violated section 14(b) of this Act 
(7 US.C. § 499n(b)), the Secretary may publish the fact and 
circumstances of such violation and/or, by order, suspend the license of 
such offender for a period not to exceed ninety days, except that, if the 
violation is flagrant or repeated, the Secretary may, by order, revoke the 
license of the offender. 


Pertinent Regulations 
Sec. 46.2(aa) (7 C.F.R. § 46.2(aa): 


‘Full payment promptly’ is the term used in the Act in specifying the 
period of time for making payment without committing a violation of the 
Act. Insofar as pertinent here, ‘Full payment promptly’ for the purpose 
of determining violations of the Act, means: 


(5) Payment for produce purchased by a buyer, within 10 days after the 
day on which the produce is accepted; 


(11) Parties who elect to use different times of payment than those set 
forth in paragraphs (aa)(1) through (10) of this section must reduce their 
agreement to writing before entering into the transaction and maintain a 
copy of the agreement in their records. If they have so agreed, then 
payment within the agreed upon time shall constitute “full payment 
promptly", Provided, That the party claiming the existence of such an 
agreement for time of payment shall have the burden of proving it. 


Findings of Fact 


1. Respondent, Palermo & Cascio, Inc., is a corporation organized and 
existing under the laws of the State of Missouri. Its business mailing address 








642 PERISHABLE AGRICULTURAL COMMODITIES ACT 


is 1504 Burlington, North Kansas City, Missouri 64116.’ 

2. At all times material herein, respondent was licensed under the 
provisions of PACA. License number 801110 was issued to respondent on 
June 10, 1980. This license has been renewed annually and is next subject to 
renewal on or before June 10, 1993.? 

3. By written notices dated August 10, 1989 and December 18, 1990, 
respondent was put on notice that its failures to make full payment promptly 
for perishable agricultural commodities purchased, received and accepted in 
interstate and foreign commerce were in violation of section 2 of the PACA 
and that future violations could lead to the suspension or revocation of 
respondent’s PACA license.’ 

4. During the period February 21, 1991, through November 19, 1991, 
respondent purchased, received and accepted 270 lots of perishable 
agricultural commodities from 49 sellers in interstate and foreign commerce, 
but failed to make full payment promptly of the agreed purchase prices in the 
total amount of $547,782.34. The dates of these transactions are more fully 
set forth in paragraph IV of the complaint.‘ 

5. The $547,782.34 referred to in paragraph 4, above, has been paid. 
However, such payment was made from 4 to 377 days late and respondent has 
made subsequent purchases of perishable agricultural commodities that 
presently remain past due and unpaid. 


Conclusions Of Law 


The PACA was enacted to regulate and control the handling of fresh fruits 
and vegetables. 71 Cong. Rec. 2163 (May 29, 1929). The Act’s passage was 
occasioned by the severe losses that shippers and growers were suffering due 


‘Stipulation No. 1. 
*Stipulation No. 2. 
3Stipulation No. 3. 
‘Stipulation No. 4. 


*Stipulation No. 5. 
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to unfair practices on the part of commission merchants, dealers, and brokers. 
H.R. Rep. No. 1041, 71st Cong., 2d. Sess (1930). 

The Act’s primary purpose was to provide a practical remedy to small 
farmers and growers who were vulnerable to the sharp practices of financially 
irresponsible and unscrupulous brokers in perishable agricultural commodities. 
Chidsey v. Guerin, 443 F.2d 584 (6th Cir. 1971); O’Day v. George Arakelian 
Farms, Inc, 536 F.2d 856 (9th Cir. 1976). Enforcement is effectuated through 
a system of licensing with penalties for violation. H.R. Rep. No. 1041, 71st 
Cong., 2d Sess. 3 (1930); George Steinberg and Son, Inc. v. Butz, 491 F.2d 988 
(2d Cir.), cert. denied, 419 U.S. 830 (1974). 

In addition, Congress intended, by enactment of the PACA, to establish bars 
to preclude all but financially responsible persons from engaging in the 
business subject to the PACA. Zwick v. Freeman, 373 F.2d 110, 117 (2d Cir.) 
cert. denied, 389 U.S. 835 (1967); Marvin Tragash Co. v. United States Dep’t of 
Agric., 524 F.2d 1255, 1257 (Sth Cir. 1975). 

Section 2(4) of the PACA makes it unlawful for any commission merchant, 
dealer, or broker to fail to "make full payment promptly" of its obligation with 
regard to transactions involving perishable agricultural commodities made in 
interstate commerce. "Full payment promptly" is defined by the Department 
at 7 C.F.R. § 46.2 (aa)(5) and (11) as requiring payment of the agreed 
purchase prices for produce within ten days after the day on which the 
produce is accepted or within the agreed upon time, when parties who elect 
to use different times have entered into an agreement that is reduced to 
writing before entering into the transaction and maintained in their records. 
The transactions set forth in the complaint, as stipulated to by the parties, are 
transactions made in interstate commerce where respondent either (a) failed 
to make full payment of the purchase prices of the perishable agricultural 
commodities within ten days after the day on which the produce was accepted 
in transactions where extended payment terms were not agreed upon before 
the transaction, or (b) failed to make full payment within the agreed upon 
time shown in the transaction records and set forth in the complaint. The 270 
produce purchases totalling $547,782.34, which were not paid promptly in 
violation of section 2(4) of the PACA, were finally paid in their entirety. This 
does not materially alter the fact that respondent engaged in repeated and 
flagrant violations of the PACA after having been put on formal written notice 
that its payment practices did not meet the "full payment promptly" 
requirement of the PACA and the regulations promulgated thereunder. 

The Department’s sanction policy and the language of the PACA requires 
that the existing license of a dealer, commission merchant or broker be 
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revoked in "no pay" cases, i.e. in disciplinary proceedings where the produce 
purchases in interstate commerce alleged as unpaid in the complaint are not 
fully paid by the time of the oral hearing. This is explained at length in The 
Caito Produce Co., 48 Agric. Dec. 602, in which the Department’s Judicial 
Officer reviewed an extensive body of prior case law and sanction policy. The 
appropriate sanction in a “slow pay” case may be either a suspension of up to 
90 days or a revocation of the respondent’s PACA license. Revocation is 
required when the respondent is not in full compliance with the payment 
requirements by the time of the hearing. In re Gilardi Truck & Transportation, 
Inc., 43 Agric. Dec. 118, 149-54 (1984); In re Carpenito Bros., Inc., 46 Agric. 
Dec 486, 500-06 (1987); affd, 851 F.2d 1500 (D.C. Cir. 1988) (unpublished; 
text in WESTLAW); The Caito Produce Co., supra at 629-642 (1989); Van 
Buren County Fruit Exchange, Inc., 51 Agric. Dec. 733 (1992); LLoyd Myers 
Co., Inc., 51 Agric. Dec. 747, 764-766 (1992). The respondent has admitted 
by stipulation No. 5 that it has made purchases of perishable agricultural 
commodities that presently remain past due and unpaid. Respondent’s failure 
to make full payment promptly is equivalent to a failure to be in full 
compliance with the payment requirements at oral hearing. 

A suspension or revocation order may be issued in conformity with the 
requirements of the Administrative Procedure Act, at 5 U.S.C. § 588(a) 
through (c), when it is established that the respondent was provided with prior 
notice and an opportunity to demonstrate or achieve compliance, or it is 
established that the violations were wilful. Since respondent’s violations 
occurred after it has received letters warning it that its PACA license could 
be suspended or revoked unless its slow payment violations were corrected, 
it is not necessary to determine whether respondent’s violations were "wilful" 
in addition to being “flagrant or repeated." However, it is clear that the 
violations established in this proceeding were wilful, according to the 
standards expressed in Goodman v. Benson, 286 F.2d 896, 900 (7th Cir. 1961). 
The Court expressed itself as follows: 


We think it is clear that if a person (1) intentionally does an act which is 
prohibited-irrespective of evil motive or reliance on erroneous advice, or 


(2) acts with careless disregard of statutory requirements the violation is 
wilful. 


According to Mattes v. United States, 721 F.2d 1125, 1129 (7th Cir. 1983); 
and In re Samuel Esposito, 38 Agric. Dec. 613, 663-65 (1979), the 
Administrative Law Judge must apply this definition of wilfulness. 
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Respondent was fully advised during the July 21, 1992 prehearing conference 
that complainant would seek license revocation rather than a period of license 
suspension in this proceeding if the supplemental investigation to be held in 
October 1992, established that respondent was not in full compliance with the 
payment requirements. Following this supplemental investigation, the parties 
have stipulated that purchases of perishable agricultural commodities made 
after the transactions alleged in the complaint, for which $547,782.34 was 
eventually paid, remain past due and unpaid. Respondent has by the 
stipulations filed herein acknowledged a substantial number of failures to 
make full payment promptly which constitute "repeated" violations, and a 
dollar amount of slow payment that can only be classified as "flagrant". The 
admission that respondent’s subsequent purchases remain past due and unpaid 
supports an inference that these violations were part of a course of conduct 
prohibited by the PACA. The "repeated" and "flagrant" violations that have 
been acknowledged to have occurred well after respondent was placed on 
written notice of prior payment violations are clearly sufficient to require that 
respondent’s PACA license be revoked for repeated or flagrant violations of 
Section 2(4) of the PACA. 


Order 


The license of Palermo & Cascio, Inc., is revoked. 

The Order shall take effect on the 11th day after this Decision becomes 
final. Pursuant to the Rules of Practice, this Decision will become final 
without further proceedings 35 days after service hereof unless appealed to the 
Secretary by a party to the proceeding within 30 days after service as provided 
in section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final February 24, 1993.-Editor] 


In re: DIXIE FARMS MARKET, d/b/a DIXIE LIQUORS and O.H. OLDS 
and SONS. 

PACA Docket No. D-91-559. 

Decision and Order filed February 12, 1993. 


License revocation - Failure to make full payment promptly - Holding checks - Willful, flagrant 
and repeated violations. 
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Judge Dorothea A. Baker revoked respondent’s PACA license for failure to make full payment 
promptly for perishable agricultural commodities purchased, received and accepted in interstate 
commerce. Late payment of some indebtedness does not excuse the untimeliness of the 
payments. The Department’s sanction policy requires that the license of a dealer, commission 
merchant or broker be revoked where the respondent is not in compliance with the Act at the 
time of the oral hearing. Respondent’s practice of issuing checks and holding them past the date 
they were required to be mailed shows willful failure to make full payment promptly. Congress 
recognized the importance of having only financially responsible parties in the perishable 
agricultural commodities industry by establishing an exception to the anti-discrimination 
provision of the Bankruptcy Code for the PACA. 


Eric Paul, for Complainant. 
David Gould, Los Angeles, CA, for Respondent. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is a disciplinary proceeding brought pursuant to the provisions of the 
Perishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. § 499a 
et seq.; hereinafter sometimes referred to as the PACA) and the Rules of 
Practice which appear at 7 C.F.R. § 1.130 through 1.151. The proceeding was 
instituted by a Complaint filed on September 23, 1991, by the Director, Fruit 
and Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. It is alleged in the Complaint that the 
Respondent, Dixie Farms Market d/b/a Dixie Liquors and O.H. Olds and 
Sons (hereinafter sometimes referred to as the Respondent) violated Section 
2(4) of the PACA (7 U.S.C. § 499b(4)) by failing to make full payment 
promptly of the agreed purchase prices for 68 lots of perishable agricultural 
commodities which Respondent purchased, received and accepted in interstate 
commerce from 7 sellers and that agreed purchase prices, or balances thereof, 
are unpaid in the total amount of $149,678.35. 

Respondent filed an Answer in which it admitted the business address and 
the PACA licensing allegations but denied all substantive allegations of 
wrongdoing and requested an oral hearing. This Answer was filed by 
attorneys David Gould, Esquire and Susan M. Doherty, Esquire of the firm 
of Danning, Gill, Gould, Diamond and Spector, 2029 Century Park East, Los 
Angeles, California 90067-3088. Complainant, on February 24, 1992, filed a 
Motion to assign a date for an oral hearing to which Respondent had twenty 
days to respond. By Order issued March 24, 1992, this proceeding was set for 
oral hearing to commence at 9:00 a.m., local time, on February 2, 1993, in Los 
Angeles and the parties were ordered to exchange copies of anticipated 
exhibits and witness lists by July 1, 1992. Complainant complied with these 
instructions on July 1, 1992. Respondent did not. Subsequent efforts by the 
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parties to resolve this proceeding by a consent decision were unsuccessful and 
on January 25, 1993, Complainant’s counsel, Mr. Eric Paul of the Office of the 
General Counsel, filed a status report in which he stated that the attorney now 
representing Respondent, David Gould, Esquire of the firm of McDermott, 
Will and Emery in Los Angeles, had not responded to his telephone calls or 
replied to Complainant’s consent decision proposal. A designation of oral 
hearing was issued on January 26, 1993, setting the location of the February 2, 
1993, oral hearing, and this designation was faxed to Respondent by sending 
it to Mr. Gould at his new office. The oral hearing took place at the time and 
place designated before Administrative Law Judge Dorothea A. Baker. 

At the oral hearing, Eric Paul, Esquire, Office of the General Counsel, 
United States Department of Agriculture, Washington, D.C. appeared for 
Complainant and Respondent appeared through David Gould, Esquire, Los 
Angeles, California. 

At the oral hearing the Complainant called two witnesses and moved into 
evidence nineteen Exhibits. The Respondent, other than through cross- 
examination, presented no evidence. At the conclusion of the hearing the 
Complainant requested the issuance of a Bench Decision pursuant to Section 
1.142(c)(1) of the Rules of Practice (7 C.F.R. § 1.142(c)(1)). Complainant 
maintained that the issues were clear and the evidence was plain and 
unrefuted. However, because neither the Judge nor Respondent was aware 
that Complainant would seek a Bench Decision, and, since Respondent 
wanted time to read over the proposed Decision, it appeared to be unfair to 
issue the Decision until Respondent had had an opportunity to read and 
review same and to submit any proposed findings of fact, conclusions, and 
argument which it might want to submit. Respondent was given until 
February 10, 1993, within which to do so and Complainant had until 
February 12, 1993, within which to file any response thereto. Respondent has 
filed nothing. 

Based upon a consideration of the entire record, the proposed Decision of 
the Complainant is adopted substantially herein. 


Findings of Fact 


1. Respondent, Dixie Farms Market, d/b/a Dixie Liquors and O.H. Olds 
and Sons, is a general partnership, whose mailing address is 1604 E. Sheila 
Street, Commerce, California 90040. 

2. Pursuant to the licensing provisions of the PACA, license number 
721170 was issued to Respondent on January 19, 1972. This license has been 
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renewed annually and was last subject to renewal on or before January 19, 
1993. It remains in effect, however, since Respondent is provided 30 days 
after the annual renewal date in which to obtain renewal by submission of the 
annual fee plus $5.00 as provided in Section 4(a) of the PACA (7 U'S.C. § 
499d(a)). 

3. During the period November 25 through December 9, 1990, Respondent 
violated Section 2(4) of the PACA (7 U.S.C. § 499(b)(4)), by failing to make 
full payment promptly to Inn Foods, Incorporated for two lots of perishable 
agricultural commodities having a total purchase amount of $22,775.40 which 
it purchased, received and accepted in interstate commerce. These purchases 
were paid subsequent to the investigation. 

4. During the period December 6, 1990 through February 4, 1991, 
Respondent violated Section 2(4) of the PACA (7 U.S.C. § 499(b)(4)), by 
failing to make full payment promptly to 6 sellers of the agreed purchase 
prices, or balances thereof, in the total amount of $126,900.95 for 66 lots of 
perishable agricultural commodities, which it purchased, received and accepted 
in interstate commerce. 

5. The unpaid invoices for these 66 lots were accepted into evidence as 
Complainant’s Exhibit No. 3. While these invoices were stamped paid or 
otherwise indicated paid (on attached adding machine paper) and, show the 
date of purported payment and the check number, no such payments were 
made. It was the practice of Respondent as explained by its employees to 
Complainant’s investigator, Joan M. Colson, to issue and hold payment checks. 
Lists of such held payments checks obtained from Respondent were 
introduced as Complainant’s Exhibits No. 6 through 9. These lists and the 
accounts payable “aging schedule" dated January 26, 1991, (Complainant’s 
Exhibit No. 10) establish that these purchases of perishable agricultural 
commodities remain unpaid. 

6. Invoices listing commodities not grown commercially in the State of 
California or showing out of state origin; and sworn statements obtained by 
the investigator Joan M. Colson from the produce sellers established that the 
purchases from the sellers located within the State of California alleged in the 
Complaint originated out of the State of California and are in interstate 
commerce. (Complainant’s Exhibit No. 5). 

7. Respondent filed a Chapter 11 petition in the United States Bankruptcy 
Court for the Central District of California, on February 5, 1991, Case No. LA 
91-6573 KM. Five of the seven sellers named in this Complaint have litigated 
trust interests preserved by trust notices filed with the Secretary and 
Respondent (Complainant’s Exhibit Nos. 13-19) in adversary action before this 
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Bankruptcy Court. As of the date of the oral hearing this action is still 
pending and no recovery has been realized by these sellers. 


Conclusions 


The PACA was enacted to regulate and control the handling of fresh fruits 
and vegetables. 71 Cong. Rec. 2163 (May 29, 1929). The Act’s passage was 
occasioned by the severe losses that shippers and growers were suffering due 
to unfair practices on the part of commission, merchants, dealers and brokers. 
H.R. Rep. No. 1041, 71st Cong., ad. Sess. (1930). 

The Act’s primary purpose was to provide a practical remedy to small 
farmers and growers who were vulnerable to the sharp practices of financially 
irresponsible and unscrupulous brokers in perishable agricultural commodities. 
Chidsay v. Guerin, 443 F.2d 584 (6th Cir. 1971); O’Day v. George Arakelian 
Farms, Inc., 536 F.2d 856 (9th Cir. 1976). Enforcement is effectuated through 
a system of licensing with penalties for violation. H.R. Rep. No. 1041 71st 
Cong., 2d Sess. 3 (1930); George Steinberg and Son, Inc. v. Butz, 491 F.2d 988 
(2nd Cir. 1974)), cert. denied, 419 U.S. 830 (1974). 

In addition, Congress intended by enactment of the PACA, to establish bars 
to preclude all but financially responsible persons from engaging in the 
business subject to the PACA. Zwick v. Freeman, 373 F.2d 110, 117 (2d Cir. 
1967) cert. denied, 389 U.S. 835 (1967); Marvin Tragash Co. v. United States 
Department of Agriculture, 524 F.2d 1255, 1257 (Sth Cir. 1975). 

I find that Respondent violated section 2(4) of the PACA. Section 2(4) of 
the PACA makes it unlawful for any commission merchant, dealer, or broker 
to fail to "make full payment promptly" of its obligation with regard to 
transactions involving perishable agricultural commodities made in interstate 
commerce. "Full payment promptly" is defined by the Department at 7 C.F.R. 
46.2(aa)(5) and (11) as requiring payment of the agreed purchase prices for 
produce within ten days after the day on which the produce is accepted or 
within the agreed upon time, when parties who elect to use different times 
have entered into an agreement that is reduced to writing before entering into 
the transaction and maintained in their records. The transactions set forth in 
the Complaint, as testified to by the witnesses and shown by the evidence, are 
transactions made in interstate commerce where Respondent either (a) failed 
to make full payment of the purchase prices of the perishable agricultural 
commodities within ten days after the day on which the produce was accepted 
and were transactions where extended payment terms were not agreed upon 
before the transaction, or (b) failed-to make full payment within the agreed 
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upon time shown in the transaction records as set forth in the Complaint. 
The 68 produce purchases totaling $149,678.35, which were not paid promptly 
in violation of section 2(4) of the PACA. The fact that two of these 
transactions were paid late does not excuse the untimeliness of the payments. 
Respondent’s payment practices did not meet the "full payment promptly" 
requirement of the PACA and the regulations promulgated thereunder. 

The Department’s sanction policy and the language of the PACA require 
that the existing license of a dealer, commission merchant or broker be 
revoked in "no pay" cases, i.e., in disciplinary proceedings where the produce 
purchases in interstate commerce alleged as unpaid in the Complaint are not 
fully paid by the time of the oral hearing. This is explained at length in Jn re: 
The Caito Produce Co.., 48 Agric. Dec. 602 (1989), where the Department’s 
Judicial Officer reviews an extensive body of prior case law and sanction 
policy. 

A suspension or revocation order may be issued in conformity with the 
requirements of the Administrative Procedure Act, at 5 U.S.C. § 553(a) 
through (c), when it is established that the violations were willful. It is clear 
that the violations established in this proceeding were willful, according to the 
standards expressed in Goodman v. Benson, 286 F.2d 896, 900 (7th Cir. 1961). 
The Court expressed itself as follows: 


We think it is clear that if a person (1) intentionally does an act which is 
prohibited - irrespective of evil motive or reliance on erroneous advice, 
or (2) acts with careless disregard of statutory requirements the violation 


According to Mattes v. United States, 721 F.2d 1125, 1129 (7th Cir. 1983); 
and In re: Samuel Esposito, 38 Agric. Dec. 613, 663-65 (1979), the 
Administrative Law Judge must apply this definition of willfulness. 

Respondent failed to pay for 66 lots of produce having a value of 
$126,900.95. Even if some recovery is realized from the pending adversary 
action the full amount is over two years past due and presently unpaid. 
Moreover, Respondent’s practice of issuing checks and holding them past the 
date they were required to be mailed, as evidenced by Respondent’s held 
check lists, shows a willful and deliberate practice of failing to make full 
payment promptly as required by the PACA. Respondent’s violations were 
repeated because "repeated" means more than one. The violations were 
flagrant because of the number of violations, the amount of money involved 
and the length of period of time during which the violations occurred. In re: 
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Veg Mix, Inc., 48 Agric. Dec. 595 (1989); Melvin Beene Produce Co. v. 
Agricultural Marketing Service, 728 F.2d 347, 351 (6th Cir. 1984). 

It is the policy of this Department that where a Respondent is not in 
compliance at the time of the hearing, the appropriate sanction is revocation 
of the Respondent’s license. In re: Melvin Beene Produce Co., 41 Agric. Dec. 
2422 (1982), aff'd, 728 F.2d 347 (6th Cir. 1984); In re: Finder Foods Sales Co., 
41 Agric. Dec. 1154 (1982), aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re: Gilardi 
Truck & Transportation, Inc., 43 Agric. Dec. 118 (1984). The violations 
established in the present proceeding are more than sufficient to require that 
Respondent’s PACA license be revoked for violations of Section 2(4) of the 
PACA. 

Congress recognized the importance of having only financially responsible 
firms in the perishable agricultural commodities business in section 525 of the 
Bankruptcy Code, in which Congress carved out an explicit exception to the 
anti-discrimination provision of the Bankruptcy Code for the PACA. 

In exempting proceedings brought under the PACA from the anti- 
discrimination provision of the Bankruptcy Code, Congress was well aware of 
the Department’s well-established policy to revoke one’s license for failure to 
pay in full for produce purchases. 

At the commencement of the oral hearing Complainant’s counsel explained 
why the Complainant believed this proceeding required an oral hearing and 
was not subject to a "no hearing" situation premised upon admissions in a 
bankruptcy proceeding, all as more fully explained by the Judicial Officer in 
In re: Roxy Produce Wholesalers, Inc, PACA Docket No. D-91-560 
(September 24, 1992). 


Order 


The license of Dixie Farms Market d/b/a Dixie Liquors and O.H.Olds and 
Sons is revoked. 

This Order shall take effect on 35 (thirty-five) days after service of this 
Decision and Order on Respondent unless an appeal is taken to the Judicial 
Officer within 30 (thirty) days, all as more fully set forth in the Rules of 
Practice and Procedure, 7 C.F.R. 1.131 et seq., 1.145 et seq.). 

[This Decision and Order became final March 26, 1993.-Editor] 
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In re: BEDFORD FRUIT & PRODUCE CO., and ANTONE MEDEIROS 
d/b/a TONY’S FRUIT and PRODUCE. 

PACA Docket No. D-92-569. 

Decision and Order filed March 12, 1993. 


Failure to make full payment promptly - Willful, flagrant and repeated violations - Denial of 
license application - PACA exception to the anti-discrimination provision of the Bankruptcy 
Code. 


Judge Bernstein held that the corporate respondent, a produce company operating subject to the 
PACA, committed willful, flagrant and repeated violations of the Act by failing to make full 
payment promptly for perishable agricultural commodities purchased, received and accepted in 
interstate commerce. Since the individual respondent served as corporate president, director, 
and sole stockholder during the period of violations, his application for a PACA license was 
properly denied. Bankruptcy is not a defense to violations of the PACA. Violations based on 
failure to make full payment promptly are not materially altered by late payments or settlements 
with regard to part of the indebtedness. Any interpretation of the PACA which would find a 
violation only where there was both failure to pay and failure to account for the transaction, 
would permit a licensee to circumvent the requirements of the Act merely by furnishing a 
statement of moneys due without ever paying the money and negate the clear congressional 
intent to require full and prompt payment. Respondent’s acts in careless disregard of the 
payment requirements of the Act were willful violations. The Act confers broad discretion on 
the Secretary to bar from the industry those persons with a history of financial irresponsibility 
or any other conduct which is proscribed by the PACA. Congress recognized the importance 
of having only financially responsible firms in the perishable agricultural commodities business 
when it provided an explicit exception to the anti-discrimination provision of the Bankruptcy 
Code for the PACA. 


Jane McCavitt for Complainant. 
Paul J. O’Reilly, Washington, D.C., for Respondents. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding brought pursuant to the provisions of the 
Perishable Agricultural Commodities Act, 1930, as amended, 7 U.S.C. § 499a 
et seq. ("PACA"), the regulations promulgated pursuant to the PACA, 7 
C.F.R. §§ 46.1 through 46.45 ("Regulations"), and the Rules of Practice 
Governing Formal Adjudicatory Administrative Proceedings Instituted By the 
Secretary, 7 C.F.R. §§ 1.130 - 1.151 ("Rules of Practice"). The proceeding was 
instituted by a Notice to Show Cause and Complaint filed on September 8, 
1992, by the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture ("USDA"). The Complaint 
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alleged that the Respondent, Bedford Fruit & Produce Co., Inc. ("Bedford"), 
violated Section 2 of the PACA, 7 U.S.C. §499b, by failing to make full 
payment promptly to nine sellers of the agreed purchase prices for 138 lots of 
perishable agricultural commodities, for a total of $157,827.20. The Complaint 
also alleged that Antone Medeiros, as president, treasurer, director, and 100 
percent stockholder of Bedford, held dominion and control over Bedford and, 
therefore, committed acts prohibited by the PACA. Accordingly, Antone 
Medeiros was notified to show cause why his application for a PACA license, 
filed August 13, 1992, should not be denied pursuant to section 4(d) of the 
PACA, 7 U.S.C. § 499d(d). On September 21, 1992, Respondents filed an 
Answer in which they denied violating the PACA. 

On November 6, 1992, the parties filed proposed exhibits which were 
received into evidence in the absence of objection. In lieu of an oral hearing, 
the parties agreed to submit a joint stipulation of facts which was filed on 
December 18, 1992. On January 15, 1993, the parties submitted proposed 
findings of fact, proposed conclusions of law, and memoranda. To the extent 
indicated, the parties’ proposals are adopted. Any proposed finding, proposed 
conclusion or argument which is not included in this decision is rejected as 
irrelevant or not supported by the evidence. Complainant is represented by 
Jane McCavitt, Esq., Office of the General Counsel, USDA, Washington, DC 
20250. Respondents are represented by Paul J. O’Reilly, Esq., 1818 L Street, 
N.W., Suite 240, Washington, DC 20036. Complainant’s exhibits are 
designated "CX"; Respondents’ exhibits are designated "RX." 

After careful consideration of the evidence and applicable law, I conclude 
that Respondent Bedford committed wilful, flagrant, and repeated violations 
of the PACA, and that the acts of Respondent Medeiros, as the major 
principal of Bedford, constitute practices prohibited by the PACA. As a 
result, an Order is entered finding that Bedford has committed wilful, flagrant, 
and repeated violations, the facts and circumstances of which shall be 
published, and the application of Respondent Medeiros for a PACA license 
is denied. 


Findings of Fact 


1. Respondent Bedford is a corporation organized and existing under the 
laws of the State of Massachusetts. Its mailing address is Route 28 & 
Madeiros Way, Hyannis, MA 02601. (Answer { III (a)) 

2. PACA License number 205622 was issued to Bedford on August 18, 
1964. (Answer { III (b)) This license terminated on August 18, 1991, 
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pursuant to Section 4(a) of the PACA, 7 U.S.C. § 499d(a), when Bedford 
failed to pay the required annual renewal fee. (CX 2, at 4-5) 

3. During the period of June 1989 through June 1992, Bedford purchased, 
received and accepted 138 lots of perishable agricultural commodities, from 
nine sellers in interstate and foreign commerce, but failed to make full 
payment promptly of the agreed purchase prices, or balances, in the total 
amount of $157,827.20. As of December 2, 1992, Bedford owed at least 
$152,332.20 to the nine sellers. (Joint Stipulation of Facts) 

4. Respondent Antone Medeiros was reported by Bedford as its president, 
treasurer, director, and 100 percent stockholder during the period in which 
Bedford held a valid PACA license from August 18, 1964 to August 18, 1991. 
(Joint Stipulation of Facts) 

5. On July 31, 1990, Bedford filed a voluntary petition under Chapter 11 
of the Bankruptcy Code, 11 U.S.C. § 1101, in the U.S. Bankruptcy Court for 
the Eastern District of Massachusetts, case number 90-14139-JNG. This 
petition was dismissed by the Court on June 22, 1992. (Joint Stipulation of 
Facts) 

6. Antone Medeiros is an individual who applied on August 13, 1992, for 
a PACA license as a dealer-wholesaler, doing business as Tony’s Fruit & 
Produce. His mailing address is 320 Huckins Neck Road, Centerville, MA 
12632. (Joint Stipulation of Facts) 

7. On October 22, 1991, Antone Medeiros and Geraldina Medeiros jointly 
filed a voluntary petition under Chapter 11 of the Bankruptcy Code, 11 U.S.C. 
§ 1101, in the U.S. Bankruptcy Court for the Eastern District of 
Massachusetts, case number 91-18879-JNG. (Answer at IV(d)) Although this 
petition was scheduled to be dismissed on December 1, 1992, it had not been 
dismissed as of December 10, 1992. (Joint Stipulation of Facts) 

8. As Bedford’s president, treasurer, director, and sole shareholder, 
Respondent Medeiros exercised dominion and control over the corporation’s 
activities. 


Conclusions 


1. Respondent Bedford’s failure to make full payment promptly of the 
agreed purchase prices for the 138 lots of perishable agricultural commodities 
that it purchased, received, and accepted, in interstate and foreign commerce, 
as more specifically alleged in Section III(d) of the Notice to Show Cause and 
Complaint, constitutes wilful, flagrant, and repeated violations of section 2 of 
the PACA, 7 U.S.C. § 499b. 





ae oe hClUeee ee 


BEDFORD FRUIT & PRODUCE CO., et al 655 
52 Agric. Dec. 652 


2. The acts of Respondent Medeiros, as president, treasurer, director, and 
100 percent stockholder of Bedford, exercising dominion and control over 
Bedford during the period in which Bedford committed wilful, flagrant, and 
repeated violations of the PACA, constitute practices of a character prohibited 
by the PACA. 


Pertinent Statutory Provisions 
7 US.C. § 499b Unfair conduct 


It shall be unlawful in or in connection with any transaction in interstate 
or foreign commerce - 


* * * * * 


(4) For any commission merchant, dealer, or broker to make, for a 
fraudulent purpose, any false or misleading statement in connection with 
any transaction involving any perishable agricultural commodity which is 
received in interstate or foreign commerce by such commission merchant, 
or bought or sold, or contracted to be bought, sold, or consigned, in such 
commerce by such dealer, or the purchase or sale of which in such 
commerce is negotiated by such broker; or to fail or refuse truly and 
correctly to account and make full payment promptly in respect of any 
transaction in any such commodity to the person with whom such 
transaction is had; or to fail, without reasonable cause, to perform any 
specification or duty, express or implied, arising out of any undertaking 
in connection with any such transaction; or fail to maintain the trust as 
required under section 499e(c) of this title; 


2. 7US.C. § 499d 


(a) Whenever an applicant has paid the prescribed fee the Secretary, 
except as provided elsewhere in this chapter, shall issue to such applicant 
a license, which shall entitle the licensee to do business as a commission 
merchant and/or dealer and/or broker unless and until it is suspended or 
revoked by the Secretary in accordance with the provisions of this chapter 
or is automatically suspended under section 499g(d) of this title, but said 
license shall automatically terminate on any anniversary date thereof 
unless the annual fee has been paid: Provided, That notice of the necessity 
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of paying the annual fee shall be mailed at least thirty days before the 
anniversary date: Provided, further, That if the annual fee is not paid by 
the anniversary date the licensee may obtain a renewal of that license at 
any time within thirty days by paying the fee provided in section 499c(b) 
of this title, plus $5, which shall be deposited in the Perishable 
Agricultural Commodities Act fund provided by section 499c(b) of this 
title: And provided further, That the license of any licensee shall terminate 
upon said licensee, or in case the licensee is a partnership, any partner, 
being discharged as a bankrupt, unless the Secretary finds upon 
examination of the circumstances of such bankruptcy, which he shall 
examine if requested to do so by said licensee, that such circumstances do 
not warrant such termination; 


* * * * * 


(d) The Secretary may withhold the issuance of a license to an applicant, 
for a period not to exceed thirty days pending an investigation, for the 
purpose of determining (a) whether the applicant is unfit to engage in the 
business of a commission merchant, dealer, or broker because the 
applicant .. . prior to the date of the filing of the application engaged in 
any practice of the character prohibited by this chapter... . If after 
investigation the Secretary believes that the applicant should be refused 
a license, the applicant shall be given an opportunity for hearing within 
sixty days from the date of the application to show cause why the license 
should not be refused. If after the hearing the Secretary finds that the 
applicant is unfit to engage in the business of a commission merchant, 
dealer, or broker because the applicant . . . prior to the date of the filing 
of the application engaged in any practice of the character prohibited by 
this chapter . . . the Secretary may refuse to issue a license to the 
applicant. 


2 7 US.C. § 499h. 


(a) Whenever (1) the Secretary determines as provided in section 499f of 
this title that any commission merchant, dealer, or broker has violated any 
of the provisions of section 499b or (2) any commission merchant, dealer, 
or broker has been found guilty in a Federal court of having violated 
section 499n(b) of this title, the Secretary may publish the facts and 
circumstances of such violations and/or, by order, suspend the license of 
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such offender for a period not to exceed ninety days, except that, if the 
violation is flagrant or repeated, the Secretary may by order, revoke the 
license of the offender. 


Pertinent Regulations 


7 CFR. § 46.2(aa). 


"Full payment promptly” is the term used in the [PACA] in specifying the 
period of time for making payment without committing a violation of the 
[PACA]. "Full payment promptly" for the purpose of determining 
violations of the [PACA], means: 


* * * * * 


(5) Payment for produce purchased by a buyer, within 10 days after the 
day on which the produce is accepted. 


Discussion 


The PACA was enacted to regulate and control the handling of fresh fruits 
and vegetables, 71 Cong. Rec. $2136 (May 29, 1929), in order to provide a 
remedy to small farmers and growers who were vulnerable to the sharp 
practices of financially irresponsible and unscrupulous brokers in perishable 
agricultural commodities, Chidsey v. Guerin, 443 F.2d 584 (6th Cir. 1971); 
O’Day v. George Arakelian Farms, Inc., 536 F.2d 856 (9th Cir. 1976). In 
addition, Congress intended, by enactment of the PACA, to establish bars to 
preclude all but financially responsible persons from engaging in the 
businesses subject to the PACA. Zwick v. Freeman, 373 F.2d 110, 117 (2d Cir. 
1967), cert. denied, 389 U.S. 835 (1967); Marvin Tragash Co. v. United States 
Dep’t of Agriculture, 524 F.2d 1255, 1257 (Sth Cir. 1975). "Accordingly, certain 
conduct by commission merchants, dealers, or brokers [was] declared to be 
unlawful." 7 U.S.C. § 499b. O’Day v. George Arakelian Farms, Inc., 536 F.2d 
at 858. Section 2(4) of the PACA makes it unlawful for any merchant, dealer, 
or broker, to fail to "make full payment promptly" of its obligations with 
regard to transactions involving perishable agricultural commodities made in 
interstate commerce. As pertinent here, "full payment promptly" is defined 
in the Regulations, 7 C.F.R. § 46.2(aa)(5), as requiring payment of the agreed 
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purchase price for produce within 10 days after the day on which the produce 
is accepted. 

Respondent Bedford admits to purchasing the 138 lots of perishable 
agricultural commodities in interstate commerce as listed in the Stipulation of 
Facts. Respondent does not deny that it failed to make full payment promptly 
for the purchases, and admits that as of December 2, 1992, a total of 
$152,332.20 remained due for the transactions. (Respondents’ Proposed 
Findings of Fact and Conclusions of Law at 2, #6) Bedford began to make 
payment or settlement with the nine sellers involved on September 9, 1992. 
In its defense, Bedford asserts that it was Antone Medeiros’ understanding 
that Bedford was not allowed under the Bankruptcy Code to pay any of its 
creditors subsequent to the commencement of the Bankruptcy proceedings. 
However, the due dates on many of the unpaid transactions predate Bedford’s 
Bankruptcy filing by more than a year. That produce should have been paid 
for months before the bankruptcy petition was filed in order for the firm to 
be in compliance with the requirements of the PACA. Furthermore, 
bankruptcy is not a defense to violations of the PACA. Zwick v. Freeman, 373 
F.2d at 117; Marvin Tragash Co. v. United States Dept. of Agriculture, 524 F.2d 
at 1257. Moreover, Respondents’ late payments and settlements with regard 
to part of the indebtedness, which began September 9, 1992, months after all 
payments were due pursuant to the PACA, does not materially alter the fact 
of the violations. Baltimore Tomato Co. Inc., 39 Agric. Dec. 412 (1980); 
V.P.C. Inc., 41 Agric. Dec. 734 (1982). 

Respondents’ counsel also suggests that the PACA does not require full 
payment promptly unless the nonpaying party “also hides his obligations from 
the market." (Respondents’ Proposed Findings and Conclusions at 7). 
Respondent cites no cases in support of this argument. This contention is in 
contradiction of the Department’s consistent interpretation of the statute 
which has been upheld by the courts. In Marvin Tragash Co. v. United States 
Dep’t of Agriculture, 524 F.2d at 1258, the Court of Appeals for the Fifth 
Circuit held that such an interpretation of the PACA, which would find a 
violation only where there was both failure to pay and failure to account, 
“would permit a licensee to circumvent the requirements of the Act merely by 
furnishing a statement of moneys due without ever paying the money" and 
“negate the clear congressional intent to require full and prompt payment." 
See also, Finer Food Sales Co, 41 Agric. Dec. 1154 (1982), (finding violations 
where indebtedness acknowledged by respondent), aff'd, 708 F.2d 774 (D.C. 
Cir. 1983); American Fruit Purveyors 38 Agric. Dec. 1372 (1979) (finding 
violations where respondent admitted indebtedness), aff'd, 630 F.2d 370 (Sth 
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Cir. 1980), cert denied, 450 U.S. 997 (1981). 

Bedford failure to make full payment promptly for numerous purchases of 
perishable agricultural commodities constitutes flagrant and repeated 
violations of the PACA. American Fruit Purveyors v. United States, 630 F.2d 
370, 373-374, (Sth Cir. 1980), cert. denied, 450 U.S. 997 (1981); G. Steinberg & 
Son, Inc., 32 Agric. Dec. 236 (1973), aff'd sub nom., George Steinberg and Son, 
Inc. v. Butz, 491 F.2d 988 (2d Cir. 1974), cert. denied, 419 U.S. 830 (1974). 
Respondent’s 138 violations are repeated because repeated means more than 
one. The violations are flagrant because of the number of violations, the 
amount of money involved and the length of time over which the violations 
occurred. As stated by Chief Judge Palmer in Veg-Mix, Inc., 48 Agric. Dec. 
595 (1989), affd and remanded, 832 F.2d 601 (D.C. Cir. 1987), "Relevant 
decisions hold that a finding of repeated violations is appropriate whenever 
there is more than one violation of the Act." Id. at 599 (citing Atlantic Produce 
Co., 35 Agric. Dec. 1631, 1640 (1976), affd mem., 568 F.2d 772 (4th Cir. 
1978), cert. denied, 439 U.S. 819 (1978) "Others hold that whenever the total 
amount due and owing exceeds $5,000, an order should be entered finding the 
indebted produce dealer to have committed a flagrant violation of the Act." 
Id. (citing Fava & Co., 46 Agric. Dec. 79, 81 (1984)). See also, Melvin Beene 
Produce Co. v. Agricultural Marketing Service, 728 F.2d 347, 351 (6th Cir. 
1984)(holding 227 transactions over a 14-month period constituted repeated 
and flagrant violations of the PACA); Finer Food Sales Co., 41 Agric. Dec. 
1154 (1982), (24 violations involving $75,000 over a five-month period were 
repeated and flagrant); Reese Sales v. Hardin, 458 F.2d 183 (9th Cir. 1972)(26 
violations involving $19,059.08 occurring over 2 1/2 months were repeated and 
flagrant); Zwick v. Freeman, 373 F.2d at 115, (concluding that 295 violations 
were flagrant inasmuch as they occurred over several months and involved 
more than $250,000). 

Although Respondents admit that they cannot contest the flagrant and 
repeated nature of the violations, Respondents’ counsel asserts that Bedford’s 
violations were not wilful. (Respondents’ Proposed Findings and Conclusions 
at 4) However, a violation is wilful if, irrespective of evil motive or erroneous 
advice, a person intentionally does an act prohibited by a statute or carelessly 
disregards the statutory requirements. Cox v. United States Dep’t of Agriculture, 
925 F.2d 1102 (8th Cir. 1991), cert. denied, 112 S.Ct. 178 (1991); Goodman v. 
Benson, 286 F.2d 896 (7th Cir. 1961); American Fruit Purveyors v. United 
States, 630 F.2d at 374. Bedford was aware of the Act’s requirements and 
knew, or should have known, that it could not make prompt payment for the 
large amount of perishables it ordered, yet the firm continued to make 
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purchases. The evidence demonstrates that Bedford acted in careless 
disregard for the payment requirements of the PACA. Therefore, Bedford’s 
violations were wilful. 

Bedford’s PACA license was terminated in August 1991, when 
Bedford failed to pay the required annual license fee. Respondent Medeiros 
is now applying for a license as an individual doing business as Tony’s Fruit 
and Produce. The issuance of a PACA license is the Department’s attestation 
to the industry that the licensee will conduct its business in compliance with 
the PACA and the Regulations. Williamsport Purveyors, Inc., 48 Agric. Dec. 
1092, 1099 (1989), aff'd, 916 F.2d 82 (3rd Cir. 1990). Accordingly, the PACA 
confers broad discretion on the Secretary to bar from the industry persons 
with a history of financial irresponsibility or any other conduct which is 
proscribed by the Act. Jd. The Secretary may deny a license application if he 
finds that the applicant, prior to the date of filing the application, engaged in 
any practice of the character prohibited by the PACA. Tony Kastner and Sons 
Produce Co., 51 Agric. Dec. 741, 745 (1992); Robert W. Casto, d/b/a Prima 
Citrus & Fruit Exchange, 46 Agric. Dec. 602 (1987). Respondent admits in the 
Stipulation of Facts that Bedford reported him to be its president, treasurer, 
director, and sole stockholder during the period in which Bedford held a 
PACA license. In addition, Medeiros’ affidavit, executed December 1, 1992, 
states that he is the owner of Bedford. (RX 6, # 1) I find that because of the 
multiple positions which Respondent Medeiros held within Bedford that he 
held dominion and control over the firm, during the period when it committed 
wilful, flagrant, and repeated violations of the PACA. Therefore, as president, 
director, and sole stockholder of Bedford, Medeiros committed acts which 
constitute practices proscribed by the PACA. 


Sanctions 


As a sanction for Respondent Bedford’s violations, I agree with 
Complainant that a finding should be made, pursuant to section 8 of the 
PACA, 7 U.S.C. § 499h, that Bedford has wilfully committed flagrant and 
repeated violations of Section 2(4) of the PACA, 7 U.S.C. § 499b(4), and that 
the facts and circumstances of such violations be published. It is the policy of 
this Department that where a respondent is not in compliance at the time of 
the hearing, the appropriate sanction is revocation of the respondent’s license. 
Melvin Beene Produce Co., 41 Agric. Dec. 2422 (1982), aff'd, 728 F.2d 347 (6th 
Cir. 1984); Finer Foods Sales Co., 41 Agric. Dec. 1154 (1982), aff'd, 708 F.2d 
774 (D.C. Cir. 1983); Gilardi Truck and Transportation, Inc., 43 Agric. Dec. 
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118 (1984). When there is no hearing, the date by which compliance must be 
achieved is the date on which the Answer is due. In the Stipulation of Facts, 
Respondent Bedford admitted that it was not in compliance with the payment 
requirements of the PACA as of December 2, 1992. There is no evidence 
that Respondent is yet in compliance. Where a respondent is not in 
compliance with the PACA at the time of hearing, but no longer holds a valid 
PACA license, the appropriate sanction is that a finding be made that the 
respondent has wilfully committed repeated and flagrant violations of Section 
2(4) of the PACA, 7 U.S.C. § 499b(4), and the facts and circumstances of 
such violations be published. 

Congress recognized the importance of having only financially 
responsible firms in the perishable agricultural commodities business in 
section 525 of the Bankruptcy Code, in which Congress carved out an explicit 
exception to the anti-discrimination provision of the Bankruptcy Code for the 
PACA. In exempting proceedings brought under the PACA from the 
antidiscrimination provision of the Bankruptcy Code, Congress was well aware 
of the Department’s well-established policy to revoke one’s license for failure 
to pay in full for produce purchases. This Departmental policy has been 
upheld in the Federal Circuit Courts. e.g., Carlton Fruit Co., 49 Agric. Dec. 
513 (1990), aff'd 922 F.2d 847 (11th Cir. 1990)(unpublished); Melvin Beene 
Produce Co., 41 Agric. Dec. 2422 (1982), aff'd, 728 F.2d 347 (6th Cir. 1984); 
Carpenito Bros. Inc. 46 Agric. Dec. 486, aff'd, 851 F.2d 1500 (D.C. Cir. 
1988)(table)(Text in Westlaw). 

In a notice to show cause proceeding, it is incumbent upon the 
respondent to show that the Department’s initial denial of a license should not 
be upheld. Williamsport Purveyors, Inc., 48 Agric. Dec. at 1099. Respondent 
Antone Medeiros has not carried that burden. He has presented no evidence 
to show that he would be a more responsible operator as an individual than 
he was as the major principal of Bedford. I, therefore, find that his 
application for a PACA license was properly denied. 


Order 


3: A finding is made that Respondent Bedford has committed 
wilful, flagrant, and repeated violations of Section 2 of the Act, 7 U.S.C. § 
499b, and the facts and circumstances set forth above shall be published. 

2. A finding is made that Respondent Antone Medeiros held 
dominion and control over Bedford and his actions in that capacity constituted 
practices prohibited by the Act. 








662 PERISHABLE AGRICULTURAL COMMODITIES ACT 


a. The PACA license application of Respondent Antone 
Medeiros is denied. 

Pursuant to the Rules of Practice, this Decision will become final 
without further proceedings 35 days after service hereof unless appealed to the 
Secretary by a party to the proceedings within 30 days of service as provided 
in sections 1.139 and 1.145 of the Rules of Practice, 7 C.F.R. §§ 1.139 and 
1.145. Copies of this Decision and Order shall be served upon the parties. 

[This Decision and Order became final April 21, 1993.--Editor] 


In re) POWER TOMATO, INC., and POWER PRODUCE C0. 
PACA Docket No. D-93-502. 
Decision and Order issued March 31, 1993. 


Failure to make full payment promptly - Willful, flagrant and repeated violations - License 
revocation - Practices prohibited by the PACA - Denial of license application. 


Judge Hunt revoked the PACA license of Power Produce Co., Inc., a partnership, which 
committed willful, flagrant and repeated violations of the PACA by the failing to make full 
payment promptly for perishable agricultural commodities purchased, received and accepted in 
interstate commerce. Willfulness is evidenced by continued purchasing of produce when 
respondent knew it could not pay promptly for produce already purchased, in careless disregard 
of the law. The license application of Power Tomato, Inc. was properly denied where two 
shareholders, each owning more than ten per-cent of the outstanding stock of that corporation, 
had engaged in practices prohibited by the PACA, through their authority to manage and control 
Power Produce when it violated the Act. Both active participation in the activities of a 
respondent company which has violated the Act, and the extent of ability to control and direct 
those activities, are considered in the determination of fitness for a PACA license. 


Andrew Y. Stanton, for Complainant. 
Kenneth Thomas, New York, NY, for Respondents. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This proceeding was instituted by a Notice to Show Cause and 
Complaint issued by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service ("complainant") under the Perishable Agricultural 
Commodities Act of 1930, as amended, 7 U.S.C. Section 499 ef seq., 
("PACA"). The complaint alleges that Respondent Power Produce Co., 
("Power Produce"), a PACA licensee, committed willful, flagrant and repeated 
violations of the PACA by failing promptly to pay for produce it bought. 
Notice was directed to Respondent Power Tomato, Inc., ("Power Tomato"), 
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to Show Cause why its application for a PACA license should not be denied 
because it is allegedly unfit to be licensed. 

A hearing was held in New York City on November 17, 1992. 
Complainant was represented by Andrew Y. Stanton, Esq. Respondents were 
represented by Kenneth Thomas, Esq. 

Facts 


Respondent Power Produce, a PACA licensee since 1967, is a 
business partnership with its place of business at 122-16 Montauk Street, 
Springfield Gardens, New York. It is in the business of buying and selling 
tomatoes. 

In 1970 its partners at the time were Manuel Braunstein, Charles 
Bialor, and Lillian Bialor, who was Manuel’s sister and Charles’ wife. Manuel 
and Charles also owned the property on Montauk street where the business 
is located. The three partners entered into an agreement which stated that 
Manuel Braunstein owned 50 percent of the business and that Charles Bialor 
and Lillian Bialor each owned 25 percent. The agreement further provided 
that Lillian’s 25 percent interest would be held in trust by her husband 
Charles. In 1971 the partners entered into another agreement which provided 
that Charles’ 25 percent interest would be held in trust for Lillian, but that 
Charles was entitled to 25 percent of the net profits of the business for his 
lifetime and that, if Lillian died before him, he would hold the 25 percent in 
trust for their two sons George and Richard Bialor. The agreement went on 
to provide that Manuel and Charles would make all decisions for the company 
and that Lillian would have "no voice" in its management. (CX-S.) 

The 1971 agreement further provided that in the event Charles 
severed his relationship with Power Produce he would not engage in any 
business buying and selling tomatoes in competition with Power Produce. The 
agreement then noted that Charles was in the process of separating from 
Lillian and contemplating marriage with a Ronni Okun who, the agreement 
stated, was "engaged in a business identical with the business of Power 
Produce Co., to wit, the sale of tomatoes, wholesale and retail." The 
agreement stated that if Charles failed to continue in the management of 
Power Produce and became actively involved in the business of his wife-to-be 
the trust would automatically terminate and he would forfeit his right to 25 
percent of Power Produce’s profits. (CX-5.) 

In a companion agreement between Charles Bialor and Ronni Okun, 
Ronni acknowledged that she was informed of all of Charles’ assets and 
property, including his interest in "Power Produce Co., located at 122-16 
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Montauk Street," and agreed that, when they got married, she would waive all 
her rights to all property matters involved in agreements between Charles and 
Lillian. Charles also agreed to keep all the property he owned "free from any 
present or future claim by Okun." According to Richard Bialor, Charles and 
Lillian’s son, this agreement came about because Ronni wanted Power 
Produce, and Lillian and Manuel did not want Charles to "transfer something 
to Ronni in the end and have her get into the business." (Tr. 180.) 

After the execution of these various agreements, Charles and Lillian 
were divorced in what Charles later said had occurred in "bitter 
circumstances." He then married Ronni, while Lillian later married a man 
named Magaziner. Richard Bialor testified that Manuel ran the business until 
about 1988 and that his father, who was 62 and Ronni Okun 26 when they got 
married, remained involved in the operation until 1986 or 1987. However, 
over ten years earlier, in 1975, Charles had become one of the two directors 
of the Morris Okun Company. Ronni, its president, was the other director. 
The record does not show whether Charles had informed Manuel and Lillian, 
his partners at Power Produce, that he had become involved in the business 
of their competitor. (Tr. 180-181, 204, CX-14.) 

According to Richard, Power Produce has been "battling" Ronni 
Okun for years and "it has become a vendetta that she continues to carry to 
this day." (Tr. 175.) 

In 1988 Lillian died. Richard Bialor testified that Manuel, who 
suffers from Alzheimer’s disease, was "devastated" by her death and that his 
condition deteriorated to such a degree that he was no longer capable of 
managing the business. He then executed a power of attorney giving his wife, 
Freda Braunstein, the authority to manage his affairs. However, apparently no 
one attempted to take Manuel’s place in running the business, although a 
manager, Joe Guerra, ran it on a day-to-day basis. (Tr. 124, 129, 188, 204; 
CX-15.) 

At about this time the company, which until then seems to have been 
profitable, began to experience difficulties. Dru White, the company’s 
attorney, recommended to Richard in 1991 that the company hire a 
professional manager named Larry Entemann. Richard, after interviewing 
Entemann, agreed. White’s offer of employment to Entemann contained 
unsigned signature spaces for Freda Braunstein and Richard Bialor. After he 
was hired, in August 1991, Entemann was given a "courtesy" introduction to 
Freda. (Tr. 122, 136, 182; CX-7.) 

When Entemann arrived on the scene he discovered that the company 
was in "poor condition" and had been since 1988. Many customers owed it 
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money while the company in turn owed many suppliers. Entemann tried to 
collect the money the company was due and to work out a payment schedule 
with its suppliers. He used all of the company’s reserve fund of $120,000 to 
pay its creditors. To compound its problems the company was sometimes 
unable to obtain supplies of suitable tomatoes from suppliers and it was 
frequently undersold by competitors such as the Okun company. John 
Guerra, who had Power Produce’s customer list, also left to work for Okun 
in September 1991 resulting in a further loss of business volume. Despite 
Entemann’s efforts the company continued to lose money and lost $145,000 
in 1991. (Tr. 125-134.) 

Entemann prepared a series of reports, starting in October 1991, 
analyzing the company’s condition and recommending the action needed to 
improve its situation. He captioned his first report to Richard and George 
Bialor and Freda Braunstein as a “Report to Partners.". However, Richard 
Cepler, the company’s accountant, changed the report’s title to "Management 
Report." In the next report, in March 1992, Entemann reported the 
company’s condition as being "much worse than my initial impression." He 
said that he and Richard, with whom he had contact two or three times a 
month, had tried to clean up the records, but that the company’s outlook was 
bleak. When Entemann approached bankers for a loan he was told that the 
business could get a $500,000 loan by putting up their business property on 
Montauk Street as security. However, White and Cepler told him that 
Charles Bialor, who had transferred his share in the Montauk Street property 
to his wife Ronni as trustee of the property ostensibly for the benefit of their 
daughter, would not agree to a mortgage. (Tr. 138-139, 146, 170, 191; CX-9; 
RX-2 p.7.) 

Between January 1992 and July 1992, the company purchased in 74 
separate transactions over $700,000 in produce for which the company failed 
to make prompt payments. (Tr. 32, 38-39.) 

Despite the company’s problems and its inability to pay its suppliers, 
the company’s partners and those with a “beneficial” interest in the business 
continued to receive money from the business. Between December 1991 and 
June 1992 Manuel Braunstein received $17,500 (his wife Freda endorsed the 
checks on his behalf), the estate of Lillian Magaziner (Bialor) received 
$17,500, and George and Richard Bialor each received $4,375 for their 
“beneficial” interest in the business. Richard testified that he and his brother 
would eventually receive the money in their mother’s estate and that the 
money he and his brother did receive from the partnership represented their 
father’s (Charles’) 25 percent interest, but that they received the money 
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instead of Charles to make up for the money (over a million dollars) that 
Charles had taken out of the business as the trustee of their mother’s interest 
in the business and which money, according to Richard, Charles had not paid 
her. Charles, for his part, is currently pursuing a claim against the company 
for over $260,000 that he says the company owes him for 1986 through 1990. 
(RX-1.) But in July 1992, Charles had given complainant a letter he 
purportedly wrote in 1986 to Manuel Braunstein in which he said he had 
become a director of the Okun Company and was terminating all relationships 
with Power Produce. (CX-6.) This letter was not authenticated. Richard 
Bialor also said he had never seen it and the company’s 1992 PACA license 
continues to list Charles (as well as Manuel) as the company’s partners. (CX- 
2.) As noted, the money Charles is seeking from Power Produce is for the 
four year period after he had allegedly terminated his relationship with Power 
Produce. Whether the letter is authentic or not, it tends to show in either 
event that Charles apparently concealed his involvement with the Okun 
company for at least ten years. (Tr. 60-63, 176-178, 182, 191, 196.) 

Sometime in the first part of 1992, on the recommendation of Cepler, 
White, and Entemann, Richard Bialor agreed that the partners had to take a 
cut in the money ("draws") they were taking out of the business. Then, in 
June, Entemann, White and Cepler advised Richard that "it’s not working and 
it’s time to close [Power Produce]." Richard agreed. They then talked about 
forming a new company which would use Power Produce’s business location 
on Montauk Street, sell the same produce (tomatoes), but sell only wrapped 
“prime” tomatoes to a more select clientele. The new company was formed 
in August 1992. Freda Braunstein and Richard Bialor put up the money for 
the new company and each received a 40 percent interest while Entemann 
provided his talents to the business and received a 20 percent interest. The 
new company, called Power Tomato, Inc., applied for a PACA license on 
September 8, 1992. (Tr. 16, 131, 135, 141, 147-150, 182, 184, 192, 212.) 

The instant Notice to Show Cause and Complaint were filed on 
October 8, 1992. Complainant contends that Respondent Power Produce’s 
failure to make prompt payments for the 74 purchases of produce it made 
between January and July 1992 constitute willful, flagrant, and repeated 
violations of the PACA and that its license should be revoked. It contends 
that Respondent Power Tomato is unfit for a PACA license because the 
owners of over ten percent of Power Tomato’s stock, Richard Bialor and 
Freda Braunstein, engaged in practices prohibited by the PACA through their 
involvement with respondent Power Produce. 


Se 


It : 
or 


POWER TOMATO INC., et al 667 
52 Agric. Dec. 662 


The Law 


Section 2(4) of the PACA (7 U.S.C. § 499b(4)) provides - 


It shall be unlawful in or in connection with any transaction in interstate 
or foreign commerce - 


(4) For any commission merchant, dealer, or broker . . . in connection 
with any transaction involving any perishable agricultural commodity 
which is received in interstate or foreign commerce by such commission 
merchant, or bought or sold, or contracted to be bought, sold, or 
consigned, in such commerce by such dealer, or the purchase or sale of 
which in such commerce is negotiated by such broker; or to fail or refuse 
truly and correctly to account and make full payment promptly in respect 
of any transaction any such commodity to the person with whom such 
transaction is had; or to fail, without reasonable cause, to perform any 
specification or duty, express or implied, arising out of any undertaking 
in connection with any such transaction ... . 


Section 4(d) (7 U.S.C. § 499d(d)) provides - 


(d) The Secretary may withhold the issuance of a license to an applicant, 
for a period not to exceed thirty days pending an investigation, for the 
purpose of determining (a) whether the applicant is unfit to engage in the 
business of a commission merchant, dealer, or broker because the 
applicant . . . prior to the date of the filing of the application engaged in 
any practice of the character prohibited by this Act... . If after 
investigation the Secretary believes that the applicant should be refused 
a license, the applicant shall be given an opportunity for hearing within 
sixty days from the date of the application to show cause why the license 
should not be refused. If after the hearing the Secretary finds that the 
applicant is unfit to engage in the business of a commission merchant, 
dealer, or broker because the applicant . . . prior to the date of the filing 
of the application engaged in any practice of the character prohibited by 
this Act . . . the Secretary may refuse to issue a license to the applicant. 


Section 8(A) (7 U.S.C. § 499h(a)) provides - 
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(a) Whenever (a) the Secretary determines as provided in section 6 that 
any commission merchant, dealer, or broker has violated any of the 
provisions of section 2, or (b) any commission merchant, dealer, or broker 
has been found guilty in a Federal court of having violated section 14(b) 
of this Act, the Secretary may publish the facts and circumstances of such 
violation and/or, by order, suspend the license of such offender for a 
period not to exceed ninety days, except that, if the violation is flagrant 
or repeated, the Secretary may, by order, revoke the license of the 
offender. 


The regulations, 7 C.F.R. § 46.2(aa) state that - 


‘Full payment promptly’ is the term used in the [PACA] in specifying the 
period of time for making payment without committing a violation of the 
[PACA]. ‘Full payment promptly,’ for the purpose of determining 
violations of the [PACA], means: 


(5) Payment for produce purchased by a buyer, within 10 days after the 
day on which the produce is accepted. 


Discussion 


Respondent Power Produce concedes in its brief that its failure to pay for 
the produce it bought constitutes a violation of the PACA. However, at the 
hearing it objected to complainant’s contention that its violation was willful 
and flagrant. Respondent argues that it intended, and tried, to pay for the 
produce it bought. It also points out that it is precluded from making any 
payments because its monies have been placed in a PACA trust account and 
that it cannot make any payments from this fund without a court order. The 
record shows that even if the money in the trust account were released 
respondent would still owe about $400,000. (Tr. 215.) 

The Secretary's well-established policy is that a finding of a willful’ and 
flagrant violation is not necessarily dependent on a respondent’s good 
intentions or state of mind. Rather, a finding that a violation for unpaid 
purchases is flagrant depends on the amount of money involved. If it amounts 


' The PACA does not refer to willful violations. However, as license revocation is an issue 
in this matter, willfulness is considered pursuant to the Administrative Procedure Act (5 U.S.C. 


§ 558(c)). 
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to over $5,000 the violation is automatically considered flagrant. A finding of 
willfulness depends, in turn, on whether a respondent had continued to 
purchase produce when it knew that it could not promptly pay for the produce 
it had already bought, regardless of the respondent’s reasons for its inability 
to pay since the Secretary does not accept any excuses for a failure to pay. 
When, as here, a respondent repeatedly buys produce it knows, or should 
know, it cannot pay for, its conduct is irrebuttably presumed to be in careless 
disregard of the law and therefore willful. The penalty for a willful, flagrant, 
or repeated violation is license revocation. Roxy Produce Wholesalers, Inc., 51 
Agric. Dec. 1435 (1992); Fava & Company, Inc., 46 Agric. Dec. 79 (1984). 
Accordingly, as Respondent Power Produce repeatedly bought produce 
totalling over $700,000 for which it failed to make prompt payment, it is found 
to have engaged in repeated, flagrant, and willful violations of the Act. 

As for Power Tomato, complainant contends that its application for a 
PACA license should be denied. Complainant argues that Richard Bialor and 
Freda Braunstein, owners of over ten percent of Power Tomato’s stock, are 
unfit for licensing because of their participation in Power Produce’s PACA 
violations. 

In Richard’s case, complainant contends that Richard had the legal authority 
of a partner in Power Produce and that his exercise of that authority brought 
about the PACA violations. Complainant argues that Richard had half of his 
deceased mother’s interest and, since his father had resigned from the 
business, half of his father’s interest. 

Complainant maintains that Freda is likewise accountable for Power 
Produce’s violations because the power of attorney she obtained from Manuel 
made her Manuel’s alter ego in the operation of the business. 

Respondent Power Tomato denies that Richard and Freda engaged in 
conduct that violated the PACA, contending that they did not in any manner 
direct, manage, or control Power Produce. 

The evidence is insufficient to show that Richard Bialor was a partner in 
Power Produce. For one thing, he did not have his father’s share of the 
business because, as discussed later, his father never ceased being a partner 
in the company. He may also eventually receive money from his mother’s 
estate, but this too does not necessarily make him her successor in the 
business. These findings, however, do not relieve Richard of his responsibility 
for Power Produce’s violations. 

Richard, and Freda to a lesser degree, were involved in Power Produce’s 
operation and management. The record shows that the company’s attorney 
and accountant, and later its general manager, looked to Richard to make 
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important management decisions. When they recommended hiring a general 
manager, they contacted Richard before hiring one. When Entemann was 
offered the job, the company’s attorney was careful to make the offer over 
Richard’s and Freda’s names, implying that the offer was made on their 
behalf. Although they did not actually sign the letter, Richard had previously 
given his approval to the hiring and the process was formally completed when 
Entemann was introduced to Freda. After Entemann started work, Richard 
talked to him several times a month about the business and helped him in 
trying to straighten out the company’s records. Entemann, who kept Richard 
and Freda informed about the company’s problems in paying its produce 
suppliers, also initially entitled his reports to Freda and Richard as "Reports 
to Partners," thus clearly indicating his understanding that, whether they were 
the actual owners of the business or not, they were its decision-making 
principals. Then, when Entemann was unsuccessful in obtaining a loan that 
would help the company pay its suppliers and when it became apparent that 
Power Produce would not survive in its existing form, Richard and Freda were 
consulted for purposes of deciding to close the business. They then made the 
decision to continue in the same line of business, at the same location as 
Power Produce, by promptly starting a new company called Power Tomato, 
which, to all intents and purposes, was just a restructured Power Produce. 

These circumstances clearly show that Richard was actively involved in 
Power Produce’s operations during the critical time (January - July 1992) 
when it failed to meet its statutory duty to promptly pay its produce suppliers. 
Freda, on the other hand, played a more passive role during this period of 
time. Nevertheless, as complainant argues, the power of attorney she received 
from Manuel gave her the legal capacity to exercise control over Power 
Produce’s operations as Manuel’s alter ego. In the Secretary’s opinion, it is 
not only a person’s active participation in a respondent’s company’s activities 
that determines whether a person is fit to be licensed, but also the "extent [of 
a person’s] actual power to direct those activities of the respondent 
corporation which are subject to the PACA." Williamsport Purveyors, Inc., 48 
Agric. Dec. 1092, 1100 (1989); Cf. Faour v. U.S. Dep’t of Agriculture, __ F.2d 
____ (Sth Cir. 1993). It would also hardly serve the purpose of the PACA, 
which is to protect the interests of shippers and growers, by allowing persons 
who control one company to abandon it and open a virtually identical business 
to avoid paying their suppliers. In these circumstances I find that Richard 
Bialor and Freda Braunstein are not fit to receive a PACA license and that, 
because they own more than ten percent of Power Tomato’s stock, its 
application for a PACA license should be denied. 
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As for Charles Bialor, his status as a partner in Power Produce is presumed 
to continue until the contrary is shown. Under New York law a partner is 
liable for the wrongful acts that the partnership commits in the ordinary 
course of business. 59A Am Jur 2d, Partnership §§ 87, 818; N.Y. Partnership 
Law § 24 (McKinney). Charles seeks to evade his responsibility for Power 
Produce’s PACA violations by claiming he terminated his relationship with the 
partnership in 1986 in a letter to Manuel. This letter, which seems to have 
surfaced for the first time after complainant started its investigation of Power 
Produce, is not only self-serving, it was also never authenticated. Moreover, 
Charles’ subsequent claim to a share of the partnership’s profits through 1990 
is inconsistent with his claim that he had terminated his relationship with the 
business. In these circumstances I find that Charles did not withdraw from 
the partnership and that he continued to be liable for any wrongful acts of the 
partnership. 

Charles, like Freda, had the legal capacity, whether he exercised it or not, 
to exert control over Power Produce. Indeed, in a sense he had the potential 
for greater influence than Freda. Unlike Freda, who is not shown to have 
ever had much experience in the produce industry, Charles had years of 
experience as owner and director of at least two PACA-licensed businesses, 
Power Produce and Okun. He also knew, or certainly should have known, of 
Power Produce’s difficulties in paying its suppliers through Okun’s hiring of 
Power Produce’s former manager Joe Guerra. He not only failed to use his 
authority to stem the purchase of produce for which the company could not 
make payments, but transferred title to Power Produce’s Montauk Street site 
to his wife Ronni in a trust arrangement, thus preventing that property from 
being used by Entemann as security for a loan to help the partnership pay its 
suppliers and meet its obligations as a PACA licensee. Ronni, for her part, 
was also a knowledgeable and experienced produce dealer. By becoming 
trustee for the Montauk property she certainly had to be aware that this was 
contrary to the terms of the 1971 agreement she signed wherein Charles 
agreed that he would not allow any property he owned to be the object of a 
claim by Ronni. As the property’s trustee she would certainly have a claim on 
the property and, as Power Produce’s competitor, she would have known that 
if the property could not be used as security for a loan to pay its creditors, 
Power Produce’s demise would be hastened. 

In Valencia Trading Co., Inc., 48 Agric. Dec. 1083,1090 (1989), the Secretary 
had this to say about the fitness expected of PACA licensees: 

The stability of the produce industry is critically dependent upon the 

integrity and mutual trust of industry members. See Rock Island Fruit 
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Co., 39 Agric. Dec. 1171, 1176 (1980). The PACA promotes integrity in 
the industry in part by conferring broad discretion upon the Secretary to 
withhold licensing from, inter alia, persons with a history of financial 
irresponsibility or other conduct of the character proscribed by the PACA. 
The issuance of a license is the Department’s attestation to the industry 
that the licensee will conduct its business in compliance with the Act and 
applicable regulations. See Fresh Approach, 44 Agric. Dec. 2043, 2059 
(1985); V.P.C., Inc., 41 Agric. Dec. at 745. 


The actions of Charles Bialor and Ronni Okun Bialor concerning the 
Montauk Street property fail to demonstrate integrity on their part and 
certainly does not inspire the stabilizing mutual trust among industry members 
that the law expects. Their conduct, moreover, also calls into question 
whether they are even fit to continue as PACA licensees. That issue, 
however, is not presented for a determination in this proceeding. Accordingly, 
no decision is made at this time whether Charles Bialor and Ronni Okun 
Bialor are fit to have their licensure continue. 


Findings of Fact 


1. Respondent, Power Produce Co., is a partnership whose business 
address is 122-16 Montauk Street, Springfield Gardens, NY 11413. 

2. Power Produce was issued PACA license number 672227 on June 5, 
1967. This license, renewed annually, is next subject to renewal on or before 
June 5, 1993. 

3. The Power Produce partnership is composed of Manuel Braunstein and 
Charles Bialor. Freda Braunstein, Manuel Braunstein’s wife, was given the 
power of attorney by Manuel Braunstein to manage his affairs. Richard 
Bialor, the son of Charles Bialor, has a beneficial interest in respondent 
Power Produce. 

4. Inthe years 1991 and 1992 Freda Braunstein and Charles Bialor had the 
authority to manage and operate Power Produce. 

5. In the years 1991 and 1992 Richard Bialor participated in the 
management of Power Produce. In the years 1991 and 1992 Richard Bialor 
and Freda Braunstein exercised the authority to make major management 
decisions for Power Produce. 

6. Manuel Braunstein is part owner of the business location of Power 
Produce at 122-16 Montauk Street, Springfield Gardens, NY 11413. The other 
owner of the property had been Charles Bialor who transferred his interest 
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in the property to his wife, Ronni Okun Bialor, as trustee. 

7. As more fully set forth in paragraph III of the complaint, during the 
period January 1992 through July 1992, Power Produce failed to make full 
payment promptly to eight sellers of the agreed purchase prices in the total 
amount of $707,313.82 for 74 lots of perishable agricultural commodities 
which it purchased, received, and accepted in interstate commerce. 

8. Respondent Power Tomato, Inc. ("Power Tomato"), is a corporation 
organized and existing under the state laws of the State of New York. Its 
business address is 122-16 Montauk Street, Springfield Gardens, NY 11413. 
Richard Bialor owns 40 percent of Power Tomato’s stock, Freda Braunstein 
owns 40 percent, and Larry Entemann owns 20 percent. 

9. On September 8, 1992, Power Tomato applied for a PACA license. 


Conclusions of Law 


The failure of Respondent Power Produce Co., to make full payment 
promptly with respect to the transactions set forth in Finding of Fact No. 7 
constitute willful, flagrant, and repeated violations of Section 2 of the PACA 
(7 U.S.C. § 499b). 

Through their authority to control or manage Respondent Power Produce 
Co., Charles Bialor, Manuel Braunstein, Freda Braunstein and Richard Bialor 
have engaged in practices of a character prohibited by the PACA. Richard 
Bialor and Freda Braunstein are unfit to receive a PACA license. As Richard 
Bialor and Freda Braunstein are owners of more than ten percent of the stock 
of Respondent Power Tomato, Inc., it is unfit to receive a PACA license. 


Order 


The license of Power Produce Co. is hereby revoked. 

The denial of the license application of Power Tomato, Inc., was proper and 
is upheld. 

This Order shall take effect 14 days after this Decision becomes final. 
Pursuant to the Rules of Practice, this Decision will become final without 
further proceedings 35 days after service hereof unless appealed to the 
Secretary by a party to the proceeding within 30 days after service as provided 
in section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

[This Decision and Order became final May 10, 1993.--Editor] 
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REPARATION DECISIONS 


NAVAJO AGRICULTURAL PRODUCTS INDUSTRY v. BOB’S TEXAS 
STYLE POTATO CHIPS, INC. 

PACA Docket No. R-91-256. 

Order Denying Respondent’s Motion for Reconsideration of Order 
Dismissing Respondent’s Counterclaim issued October 21, 1992. 


ELECTION OF REMEDIES PROVISION UNDER THE ACT 


In a PACA reparation action where a respondent files a counterclaim and then proceeds to file 
a claim in state district court involving the same issues as those involved in the PACA 
counterclaim, respondent is deemed to have made an election of remedied. Respondent will not 
be allowed to pursue the same cause of action in two separate forums at the same time. As 
respondent refuses to dismiss its state court action, the counterclaim will be dismissed. 


Kimberly Hart, Presiding Officer. 

Louis Denetsosie, Window Rock, AZ, for Complainant. 

Joe Eden Thompson, Houston, TX, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §499a et seq.), hereinafter 
referred to as the Act. A timely complaint was filed on September 12, 1990, 
in which complainant seeks a reparation award against respondent in the 
amount of $167,546.43 in connection with transactions involving potatoes, a 
perishable agricultural commodity, in interstate commerce. Respondent filed 
an answer denying the allegations of the complaint and asserted a 
counterclaim. Respondent also requested an oral hearing in its answer. The 
counterclaim was served upon complainant which filed a reply denying 
liability. 

Respondent filed a state court action in Waller County, Texas district court 
alleging violations of law based upon the same transactions and same issues 
as are contained in its counterclaim filed in this reparation proceeding. The 
Presiding Officer was apprised of the existence of this state court action. 
Respondent’s counsel submitted a copy of the original petition filed in the 
state court action. The Presiding Officer spoke with respondent’s counsel in 
detail via telephone after receipt of the copy of the state court action and 
informed respondent’s counsel that there appeared to be an election of 


~I™ TA © FS 


—-—-_hrmoeoara@ mn @ a fm «& 


NAVAJO AGRIC. PROD. INDUS. v. BOY’S TEXAS STYLE POTATO CHIPS67 5 
52 Agric. Dec. 674 


remedies problem and the probable outcome of the matter. 

In response to the numerous telephone conversations with respondent’s 
counsel, the Department also received a letter on July 22, 1992, from 
respondent’s counsel objecting to the dismissal of the counterclaim based 
upon the fact that: 

1) there was no mutuality of remedies If NAPI could pursue respondent but 
respondent could not pursue NAPI; and 

2) that in the event that the state court action was dismissed, respondent 
would be denied its procedural and substantive due process rights. 
Respondent attached to this letter a copy respondent’s Response to NAPI’s 
plea to the Jurisdiction, Plea to Abatement and Special Exceptions filed in 
connection with the state court action. 

After a thorough review of the matter, the Department made a decision that 
respondent should be required to make an election of remedies. The basis for 
this position was set forth in a letter sent to respondent’s counsel on June 23, 
1992, and received on June 29, 1992, as indicated by the return receipt card 
in the file. The position is as follows. Section 5 of the Act (7 U.S.C. §499e) 
provides for liability on the part of any commission merchant, dealer or 
broker who violates any provision of section 2 of the Act to the person 
injured by such violations. Paragraph (b) of this section provides that such 
“liability may be enforced either by 1) complaint to the Secretary . . . or 2) by 
suit in any court of competent jurisdiction . . . ; but this section shall not in 
any way abridge or alter the remedies now existing at common law or by 
statute, and the provisions of this Act are in addition to such remedies." 

It has been long held that this section requires an election of remedies be 
made by a PACA complainant as between pursuit of reparation in this 
administrative forum and pursuit of a civil suit in either state or federal court. 
See Southland Produce Company v. R. Belson Company, 29 Agric. Dec. 614 
(1970); Ritter and Lanhoff v. Phillips Packing Company, Inc., 15 Agric. Dec. 
744 (1956); and Rigbee Potato Co. v. Belson Bros., 12 Agric. Dec. 750 (1953). 

The only instance in which a party is allowed to maintain dual actions is 
when complainant in a PACA action is required to file a counterclaim in the 
state court action. That is, where the complainant files a compulsory 
counterclaim. That is not the case in this instance. It is clear from a review 
of the file that respondent has resorted to state court of its own volition and 
not because it is being forced to file a counterclaim in response to a 
complainant brought by complainant. Respondent made the decision to go 
into state court and file an action which closely mirrors the counterclaim it 
filed in the PACA proceeding. The election of remedies provision clearly 
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states that respondent has to make a choice between proceeding in the 
administrative forum versus proceeding in a state forum. Respondent has 
made an election of remedies pursuant to (7 U.S.C. §499e(b)). 

Respondent was given an opportunity to object to the dismissal of the 
counterclaim within 20 days of receipt of the June 23, 1992, letter previously 
referred to. On August 4, 1992, the Presiding Officer received a facsimile 
transmission from respondent’s counsel objecting to the dismissal of the 
counterclaim/setoff and stating that “respondent should not be required to 
make an election of remedies until judgment against NAPI is entered." In 
response to this August 4, 1992, transmission, a letter dated August 4, 1992, 
was sent to respondent’s counsel by certified mail informing counsel that the 
Department was maintaining its original position that respondent was required 
to make an election of remedies. The letter also informed respondent that 
the fact that complainant was not licensed nor subject to license under the Act 
had no bearing upon whether respondent is required to make an election of 
remedies. 

Respondent was clearly informed in a letter dated July 24, 1992, of the fact 
that “complainant was not licensed or subject to license under the Act and as 
a consequence no positive award could be made on a counterclaim against 
complainant but that amounts claimed in the counterclaim could be set off 
against amounts found due to complainant in its complaint." It was 
respondent’s argument that it was basically unfair that complainant could 
pursue respondent in an action under PACA but respondent could not pursue 
complainant in an action under PACA. This is not entirely true since 
respondent is being allowed to pursue its claim against complainant but with 
the knowledge that an award could only be issued in a setoff manner. 

This is hardly denying respondent its ability to pursue its claim against 
complainant. What respondent secks to do is to pursue its claim in the PACA 
reparation forum as well as the state court forum. To allow respondent to do 
so in this instance clearly goes against the mandate of the election of remedies 
requirements under the PACA Act and precedent. We cannot the change 
well settled law to suit respondent own purposes. 

In addition, counsel’s request that the counterclaim not be dismissed until 
the conclusion of the state court action is equally unacceptable based upon the 
fact that the whole purpose of election of remedies is to avoid allowing a party 
to litigate the same causes of action in two separate forums unless there is a 
compulsory counterclaim. If we were to wait until the state court action was 
concluded to adjudicate the administrative action, we would, in essence be 
disregarding the well settled law on this subject. 
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In an order issued by the Judicial Officer on September 15, 1992, 
respondent’s counterclaim was dismissed based upon the Department’s 
determination that respondent had made an election of remedies by filing the 
state court action. The order was served upon both parties in accordance with 
the Rules of Practice. 

On September 28, 1992, the Department received from respondent’s counsel 
a motion for Reconsideration of Order Dismissing Respondent’s Counterclaim 
Pursuant to Election of Remedies along with an attached exhibit. The first 
argument put forth by respondent was that the order failed to include citations 
to statutory authority or case law to support this holding. While this may be 
true, respondent has been clearly notified in previous letters of the statutory 
authority for the Department’s position on this matter. There is no doubt that 
respondent understands the Department’s position as well as the basis for this 
position. 

The second argument was that "section 499e of the Act, provides that a 
person injured by a violation under the Act may enforce liability (against a 
commission merchant, dealer, or broker) by either: 1) complaint to the 
Secretary as provided in the Act, or 2) suit in any court of competent 
jurisdiction (7 U.S.C. §499e(b)). This section therefore applies to the person 
bringing this action, the complainant (i.e. NAPI not Bob’s). Because Bob’s 
is the Respondent in this matter, the election of remedies provision of section 
499e of the Act do not apply to or require the dismissal of Bob’s 
counterclaim." What respondent fails to understand is that this section does 
not apply in isolation to complainants in the strictest sense of the word. It 
would make no sense to put the burden of the requirements of the election 
of remedies provision on a complainant but excuse a licensed respondent from 
the requirements of the election of remedies provision. This clearly is not the 
intent of this section of the Act. As a counterclaimant, respondent becomes 
the complainant of its clam. Respondent’s argument on this point has no 
merit. 

Respondent also denies that it is a commission merchant, dealer or broker 
in perishable agricultural commodities thereby being subject to the jurisdiction 
of the Act. The Department’s official license file reveals that respondent is 
a corporation with license number 871333 which was issued by the 
Department on May 26, 1987 and which is still valid. Respondent’s license 
application shows that respondent is a "processor" dealing in perishable 


agricultural commodities in interstate commerce. Section 46.2(m)(4) of the 
Regulations (7 C.F.R. §46.2(m)(4)) states the following: 
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"The term ’dealer’ does not include persons buying produce, other than 
potatoes for canning and/or processing within the State where grown, 
whether or not the canned or processed product is to be shipped in 
interstate or foreign commerce, unless such product is frozen, or packed 
in ice, or consists of cherries in brine." 


It is clear that this paragraph excepts processors of potatoes from this 
particular category of persons not considered as dealers, thus encompassing 
a "processor" of potatoes under the category of a "dealer. Respondent’s 
operations clearly fall under the category of "dealer" thereby giving the 
Secretary jurisdiction over respondent in the present case. Therefore, 
respondent’s allegations that it does not fall into any one of the categories 
listed in §499e of the Act (7 U.S.C. §499e) has no merit. 

In addition, section 499d(a) of the Act (7 U.S.C. §499d(a)) specifically states 
that one of the four jurisdictional requirements under the Act is that the 
respondent must be a licensee under the Act or operating subject to the 
licensing requirements of the Act. See Jebavy-Sorenson Orchard Company v. 
Lynn Foods Corporation, 32 Agric. Dec. 529 (1973). Based upon the 
foregoing discussion, respondent’s argument is totally without merit and does 
not prevent the Department from subjecting respondent to the election of 
remedies provision. 

Respondent third argument is that section 499e of the Act provides that 
"this section shall not in any way abridge or alter the remedies now existing 
at common law or by statute, and the provisions of this Act are in addition to 
such remedies." Respondent cites to Rothenberg v. H. Rothstein & Sons, 183 
F.2d 524, 528 (3rd Cir. 1950) as support for respondent’s position. 
Respondent feels that the Department is abridging and/or altering 
respondent’s common law and/or statutory right to bring its counterclaim 
against NAPI in direct violation of this statute. We do not agree with this 
argument based on the fact that respondent has been given the option of 
either pursuing its counterclaim pursuant to the PACA proceeding or pursuing 
its action in state district action. 

The only thing that the Department has done is to require that respondent 
adhere to the rules in electing one forum in which to adjudicate its claim. 
Respondent has made the decision to pursue its claim in state district court. 
We are not forcing respondent to remain in state court nor are we affecting 
the state court’s ability to adjudicate the claim as it sees fit to do. Therefore, 
respondent’s argument that the Department is affecting its rights to bring its 
counterclaim against complainant is meritless. 
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As stated in the order issued on September 15, 1992, both parties are being 
treated equally in this process. Just as we would not have allowed 
complainant to file a noncompulsory counterclaim in state court against 
respondent without encountering the same election of remedies problems 
faced by respondent, we also cannot allow respondent to continue to proceed 
in two separate forums on the same causes of action as those present in the 
PACA proceeding. 

For the reasons stated above, we hereby deny respondent’s motion for 
reconsideration. The September 15, 1992, order dismissing respondent’s 
counterclaim based upon election of remedies is hereby reinstated. 

Copies of this order shall be served upon the parties. 


ROBERT A. SHIPLEY, d/b/a SHIPLEY SALES SERVICE v. TOM LANGE 
COMPANY, INC. 

PACA Docket No. R-90-386. 

Decision and Order filed December 22, 1992. 


Consignments - Computation of reasonable value where goods arrive in poor condition and 
there is no accounting of the resale. 


Complainant sold a truck load of table grapes to respondent on an f.o.b. basis. Following arrival 
of the grapes, and an inspection showing a breach of warranty by complainant, the parties agreed 
to respondent’s customer handling the grapes on consignment. However, respondent’s customer 
failed to render an accounting. It was held that the percentage of condition defects shown by 
the inspection could be applied to the average market price of good grapes to arrive at a 
reasonable price for the grapes. However, since the market quotations available also listed 
quotations for grapes in only fair condition such quotations were used as more accurately 
reflecting the reasonable value of the damaged grapes. 


George S. Whitten, Presiding Officer 

Complainant, Pro se. 

Stephen P. McCarron, Silver Spring, MD, for Respondent. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $22,663.20 in connection with transactions in interstate commerce 
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involving two truck loads of table grapes and one truck load of cantaloupes. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. In 
addition, respondent filed a counterclaim arising out of the same transactions. 

The amount claimed in the formal complaint exceeds $15,000.00, however, 
the parties waived oral hearing, and therefore the shortened method of 
procedure provided in the Rules of Practice (7 C.F.R. § 47.20) is applicable. 
Pursuant to this procedure the verified pleadings of the parties are considered 
a part of the evidence in the case as is the Department’s report of 
investigation. In addition, the parties were given an opportunity to file 
evidence in the form of sworn statements. Complainant did not file an 
opening statement. Respondent filed an answering statement. Complainant 
did not file a statement in reply. Respondent filed a brief. 


Findings of Fact 


1. Complainant, Robert A. Shipley, is an individual doing business as 
Shipley Sales Service, whose address is P. O. Box 894, Nogales, Arizona. At 
the time of the transactions involved herein complainant was licensed under 
the Act. 

2. Respondent, Tom Lange Company, Inc., is a corporation whose address 
is P. O. Box 19261, Springfield, Illinois. At the time of the transactions 
involved herein respondent was licensed under the Act. 

3. Onor about May 4, 1989, complainant sold to respondent, and shipped 
to respondent’s customer, Vita-Wellbrock-Kearney, at Hunt’s Point Market, 
Bronx, New York, one truck load of cantaloupes consisting of 504 cartons of 
size 15, and 462 cartons of size 10, both sizes at $11.80 per carton, plus $.85 
per carton for palletizing, and $22.50 for a temperature recorder, or a total of 
$12,242.40, f.o.b. 

4. The cantaloupes arrived at the place of business of respondent’s 
customer on May 8, 1989, and were federally inspected on that day. The 
inspection showed good temperatures, and condition problems consisting of 
an average of 6 percent damage by bruising and an average of 9 percent 
decay. The problems were reported to complainant by respondent on May 8, 
1989, and both parties agreed to the load being handled by respondent’s 
customer on a price after sale basis. 

5. Vita-Wellbrock-Kearney reported sales to respondent averaging $5.50 
per carton. Respondent reported these sales to complainant, and complainant 
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and respondent agreed to respondent paying $5.00 per carton, or $4,830.00 for 
the cantaloupes. Complainant later billed respondent for this amount, and 
respondent paid such amount to complainant. 

6. On or about June 13, 1989, complainant sold to respondent, and 
shipped to respondent’s customer, Kornblum & Co., at Hunt’s Point Market, 
Bronx, New York, one truck load of table grapes consisting of 420 cartons of 
Black Beauty seedless grapes at $12.00 per carton, and 1,328 cartons of 
Thompson seedless grapes at $9.00 per carton, plus $.90 for palletizing, and 
$22.50 for a temperature recorder, or a total of $18,587.70, f.o.b. 

7. The load of grapes arrived at the place of business of respondent’s 
customer on June 19, 1989, and were federally inspected on that day. The 
inspection showed good temperatures, and problems in the Black Beauties 
consisting of an average of 18 percent condition defects, and problems in the 
Thompsons consisting of an average of 17 percent condition defects. The 
problems were reported to complainant by respondent on June 19, 1989, and 
both parties agreed to the load being handled by respondent’s customer on a 
price after sale basis. 

8. Kornblum & Co., Inc. reported sales to respondent of $8.40 for the 
Black Beauties, and $7.18 for the Thompson variety. Respondent reported 
these prices to complainant, and advised complainant that, after deductions for 
freight, complainant would be paid $4.25 for the Black Beauties and $3.15 for 
the Thompson Seedless grapes. Complainant agreed to these prices, and, on 
August 2, 1989, invoiced respondent for such prices, plus $.90 for palletizing 
and $22.50 for the temperature recorder, or a total of $7,563.90. Respondent 
paid complainant such amount by check dated August 2, 1989. 

9. On or about June 22, 1989, complainant sold to respondent, and 
shipped to respondent’s customer, H. Schnell & Co., at Hunt’s Point Market, 
Bronx, New York, one truck load consisting of 1,520 cartons of Thompson 
seedless grapes at $7.00 per carton, plus $.90 for palletizing, and $22.50 for a 
temperature recorder, or a total of $12,030.50, f.o.b. 

10. The load of grapes arrived at the place of business of respondent’s 
customer on June 28, 1989, and were federally inspected on that day at 7:30 
a.m. with the following results in relevant part: 


THROUGH LOAD 


TEMPERATURES: Range 32 to 38°F. 
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APPLICANT STATES: 1520 lugs 


PRODUCT: Table grapes in lugs labeled "VIVA Thompson 22 lbs. net wt. 
Mexico" 


SIZE: Bunches and berries small to medium. 


QUALITY AND CONDITION: Grade defects average 5%. Generally firm 
and firmly attached to capstems. 2 to 7% average 5% shattered berries. 
Stems turning brown and pliable. Average 3% wet and sticky. 2 to 14%, 
average 9% damage by brown discoloration. Average 2% decay. 


REMARKS: Restricted to 8 pallets being unloaded and 4 pallets nearest 
rear doors. 


11. Respondent reported the results of the federal inspection to 
complainant on June 28, 1989, and the parties agreed to the load being 
handled on consignment by respondent’s customer. Respondent’s customer 
reported sales of $8.00 per carton, or a total of $12,182.50. However, 
respondent’s customer did not render an accounting. Respondent deducted 
freight and commission, and remitted $7,863.50 to complainant. 

12. Market News Service reports for the New York City Wholesale Fruit 
and Vegetable market for June 28, 29, and 30 show 22 lb. lugs of Thompson 
Seedless grapes selling for "18.00-20.00 few 16.00-17.00 sml & fair cond 12.00- 
14.00 few 11.00." 

12. An informal complaint was filed on August 25, 1989, which was within 
nine months after the causes of action alleged herein accrued. 


Conclusions 


Complainant brings this action to recover the difference between the 
amounts which respondent has paid on the subject transactions and the 
original invoice prices. Respondent alleges as a defense that the parties 
eatered into a new contract following arrival of each of the three loads, calling 
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for the May 4, and June 13, loads to be sold on a price after sale basis, and 
for the June 22, load to be handled on a consignment basis. 

Complainant did not submit any evidence following his formal complaint, 
and the evidence of record is overwhelmingly in support of respondent’s 
position as to the new contracts in regard to each load. Respondent has also 
shown, as reflected in the findings of fact, that, as to the loads shipped on 
May 4, and June 13, the parties agreed on a new price pursuant to the price 
after sale agreements, and that respondent paid complainant pursuant to the 
agreed prices. As to the remaining shipment, respondent’s customer failed to 
submit an accounting, and the record does not reflect any agreement by 
complainant to the returns reported and paid by respondent. In the absence 
of an accounting as to consigned merchandise we are forced to arrive at a 
reasonable price for the merchandise based on applicable market reports. 

Market News Service reports for the New York City Wholesale Fruit and 
Vegetable market for June 28, 29, and 30 show that 22 Ib. lugs of Thompson 
Seedless grapes were selling for $18.00 to $20.00, with a few lugs at $16.00 to 
$17.00. Small grapes and grapes in only fair condition were selling for $12.00 
to $14.00, with a few selling for $11.00. We could arrive at a base reasonable 
price by deducting the percentage of condition defects from the average price 
of $19.00 cited in the market reports, resulting in a figure of $15.39.? 
However, considering the extent of damage reflected by the applicable federal 
inspection, and the fact that the market reports, in this case, give us prices for 
Thompson Seedless grapes in fair condition, we conclude that the $12.00 
figure, or $18,240.00, most accurately reflects the value of the subject grapes. 
The freight, in the amount of $4,000.00, and a 15 percent commission, or 
$2,736.00, should be deducted from this amount leaving $11,504.00 as the 
proceeds which should have been reported to complainant. When the 
$7,863.50 already paid by respondent to complainant on this load is deducted 
from such amount, $3,640.50 remains due from respondent to complainant. 
Respondent’s failure to pay complainant this amount is a violation of section 
2 of the Act for which reparation should be awarded to complainant. 

Respondent’s counterclaim was based upon the original breaches of the 
f.o.b. contracts applicable to the transactions involved in this proceeding, and, 
implicitly, was put forward in the alternative that we fail to find that the 
parties entered into a new contract as to each load. Since we have found a 


Cf. Bonanza Farms, Inc v. Tom Lange Company, Inc., and/or Wm. Rosenstien & Sons Co., 
51 Agric. Dec. 839 (1992). . 
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new contract as to each load the counterclaim should be dismissed. 

Section 5(a) of the Act requires that we award to the person or persons 
injured by a violation of section 2 of the Act “the full amount of damages 
sustained in consequence of such violations." Such damages include interest.’ 
Since the Secretary is charged with the duty of awarding damages, he also has 
the duty, where appropriate, to award interest at a reasonable rate as a part 
of each reparation award.’ We have determined that a reasonable rate is 10 
percent per annum. 


Order 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $3,640.50, with interest thereon at the rate of 10% 
per annum from August 1, 1989, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


SOUTH FLORIDA GROWERS ASSOCIATION, INC. v. COUNTRY FRESH 
GROWERS and DISTRIBUTORS, INC. 

PACA Docket No. R-92-83. 

Decision and Order filed January 21, 1993. 


Loss of Profits - prevention by cover 

Freight - reimbursement for short weight loads 

Suitable Shipping Condition - breach of warranty 
Transportation Services and Conditions - proof of normality 
Damages - percentage of condition defects as basis of calculation 


Multiple loads of avocados were sold under one contract which contemplated resale by the buyer 
to a third party with a built in profit, plus compensation for freight. Complainant seller shipped 
less than called for in the contract, and respondent buyer sought to recover lost profit and 


3. & N Railroad Co. v. Sloss Sheffield Co., 269 U.S. 217 (1925); L & N Railroad Co. v. Ohio 
Valley Tie Co., 242 U.S. 288 (1916). 


“See Perl Grange Fruit Exchange, Inc. v. Mark Bernstein Company, Inc., 29 Agric. Dec. 978 
(1970); John W. Scherer v. Manhattan Pickle Co., 29 Agric. Dec. 335 (1970); and W. D. Crokett 
v. Producers Marketing Association, Inc., 22 Agric. Dec. 66 (1963). 
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freight on most loads. It was held that respondent had failed to prove that lost profits could not 
have reasonably have been prevented by cover or otherwise. Respondent was given credit for 
loss of freight because official notice was taken of the fact that freight rates in the produce 
industry are commonly flat rates which are applicable whether or not a full load is shipped. 
Several loads contained product which showed excessive condition defects in excess of what is 
allowed for good delivery under the suitable shipping condition warranty, and there was a failure 
as to Others to show a breach due to a failure to prove that transportation services and 
conditions were normal. As to several loads it was necessary to use the percentage of condition 
defects as the basis for calculating damages, and it was held that in using such method the 
amount of condition defects allowed for good delivery should no longer be deducted from the 
percentage of condition defects used. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Daniel Martinez, Atherton, CA, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judical Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $81,823.19 in connection with transactions in interstate commerce 
involving multiple shipments of limes and avocados. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complainant. 
Respondent asserted that the correct amount owed to complainant was 
$37,421.92, against which should be set-off the amount of $50,556.88, arising 
out of breaches of contract involving the same transactions as those in the 
formal complaint, resulting in a counterclaim in the amount of $13,134.96. 

The amount claimed in the formal complaint exceeds $15,000.00, however, 
the parties waived oral hearing, and therefore the shortened method of 
procedure provided in the Rules of Practice (7 C.F.R. § 47.20) is applicable. 
Pursuant to this procedure the verified pleadings of the parties are considered 
a part of the evidence in the case as is the Department’s report of 
investigation. In addition the parties were given an opportunity to file 
evidence in the form of sworn statements. Respondent filed an answering 
statement. Respondent also filed a brief. 
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Findings of Fact 


1. Complainant, South Florida Growers Association, Inc., is a corporation 
whose address is P. O. Box 458, Goulds, Florida. At the time of the 
transactions involved herein complainant was licensed under the Act. 

2. Respondent, Country Fresh Growers and Distributors, Inc., is a 
corporation whose address is 1263 S. Main street, Salinas, California. At the 
time of the transactions involved herein respondent was licensed under the 
Act. 

3. On or about June 27, 1990, complainant sold to respondent, on an open 
basis, f.o.b., one truck load of limes as described below, and issued an 
invoice which stated, in relevant part, as follows: 


DATE _INV. DESCRIPTION SIZE PRICE TOTAL 


6/27/90 3090 360 US #1 PONY Ctn Limes 48 J $ 720.00 
406 US # 1 Boxes Limes 205 J 2,842.00 

611 US # 1 Boxes Limes 239 id 4,277.00 

21 Pallets 3.50 73.50 
$ 7,912.50 


4. An unspecified portion of the load was inspected in storage in Las 
Vegas, Nevada, at respondent’s request on July 23, 1990. Respondent dumped 
an unspecified portion of the load, and resold the remainder for alleged 
proceeds of $1,650.00. Respondent did not agree with complainant on a price 
for the load, and did not render an accounting. Respondent deducted freight, 
commission, dump fee, and inspection charge, and claimed a balance due from 
complainant of $1,689.25 on the load. 

5. On or about August 31, complainant sold to respondent, f.o.b., one 
truck load of avocados as described below, and issued an invoice which stated, 
in relevant part, as follows: 


DATE INV. DESCRIPTION PRICE TOTAL 


8/31/90 4050 383 US # 1 Dbl Ctn Avocado $12.50 $ 4,787.50 
425 US # 1 Dbi Ctn Avocado 12.50 5,312.50 

192 US # 1 Dbl Ctn Avocado 12.50 2,400.00 

215 Process Boxes 5.10 1,096.50 

$13,596.50 


6. At some time prior to June 1, 1990, complainant and respondent 
entered into an oral contract which called for the sale by complainant to 
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respondent of “number two and three process grade avocados in firm and hard 
condition at time of delivery" to the carrier, in quantities of one 43,000 pound 
truck load per week for the period September 1, 1990, through March 1, 1991. 
The price of the avocados was not to exceed 14'4 cents per pound. 
Respondent was to receive a "brokerage fee" of 3 cents per pound, and all 
transportation arrangements were to be made by respondent with respondent 
paying for freight costs which were contemplated to be 3 cents per pound 
based on a full truck containing 43,000 pounds. The loads were to be shipped 
f.o.b. Goulds, Florida, with a contract destination of Ft. Worth, Texas. On or 
about June 1, 1990, respondent entered into a written contract with Pancho’s 
Mexican Buffet, Inc. (hereafter Pancho’s) to deliver to its distribution center 
in Ft. Worth, Texas, one 43,000 pound truck load of "process grade avocados" 
per week for the period September 1, 1990, through March 1, 1991, at a 
maximum price of 21'4 cents per pound. 

7. On or about September 12, 1990, complainant shipped to respondent’s 
customer in Ft. Worth, Texas, pursuant to the contract set forth in finding 6, 
one truck load of avocados as described below, and issued an invoice which 
stated, in relevant part, as follows: 


DATE _INV. DESCRIPTION TOTAL 


9/12/90 4179 217 US # 1 Dbl Ctn Avocado $2,170.00 
189 US # 1 Dbl Ctn Avocado 1,890.00 

21 US # 1 Dbl Ctn Avocado x 210.00 

327 US # 1 Dbl Ctn Avocado i 3,270.00 

416 Boxes Process Avocado 2,121.60 

1 Cox Recorder 22.50 

$ 9,684.10 


8. On arrival of the avocados covered by invoice 4179 in Ft. Worth, 
Pancho’s rejected them to respondent, and respondent secured complainant’s 
permission to resell the avocados on an open basis in California. Respondent 
did not agree with complainant on a price, remit any returns, or submit an 
accounting covering the resale of the avocados. 

9. On or about September 20, 1990, complainant shipped to respondent’s 
customer in Ft. Worth, Texas, partly pursuant to the contract set forth in 
finding 6, avocados as described below, and issued an invoice which stated, in 
relevant part, as follows: 
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DATE _ INV. DESCRIPTION SIZE PRICE TOTAL oO 
il 
9/20/90 4251 100 Dbi Ctn Avocado 65K $13.50 $ 1,350.00 
579 Process Avocado Boxes 5.10 2,952.90 
$ 4,302.90 9 


Respondent notified complainant promptly that complainant had breached the 
contract by shipping less than a full load. 

10. On or about September 29, 1990, complainant shipped to respondent’s 
customer in Ft. Worth, Texas, pursuant to the contract set forth in finding 6, 
one lot of avocados as described below, and issued an invoice which stated, i 
in relevant part, as follows: 


a 
s 
DATE _ INV. DESCRIPTION SIZE PRICE TOTAL 5 
9/29/90 4350 600 Boxes Process Avocados $ 5.10 3,060.00 . 
$ 3,060.00 . 
I 

11. A federal inspection, restricted to weight only, was made of the 
avocados covered by finding 10 in Ft. Worth, Texas, on October 1, 1990, and c 
disclosed that the cartons of avocados had an average net weight of 21.59 ‘ 
pounds. Respondent notified complainant promptly that complainant had I 

breached the contract by shipping less than a full load. 

12. On or about October 2, 1990, complainant shipped to respondent’s I 


customer in Ft. Worth, Texas, pursuant to the contract set forth in finding 6, 
one lot of avocados as described below, and issued an invoice which stated, 
in relevant part, as follows: 


DATE INV. DESCRIPTION SIZE PRICE TOTAL 
10/2/90 4364 485 Boxes Process Avocados $ 3.40 1,649.00 
$ 1,649.00 


13. A federal inspection was made of the avocados covered by finding 12 
in Ft. Worth, Texas, on October 5, 1990, and disclosed that the cartons of 
avocados had an average net weight of 20.88 pounds. Such inspection also 
showed that the temperatures of the product were, in various cartons, "48 to 
49° F.," and condition was reported as “Generally hard to firm. Soft and 
overripe average 3%. No decay." Respondent notified complainant promptly 
that complainant had breached the contract. 

14. On or about October 9, 1990, complainant shipped to respondent’s 
customer in Ft. Worth, Texas, pursuant to the contract set forth in finding 6, 
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one lot of avocados as described below, and issued an invoice which stated, 
in relevant part, as follows: 


DATE _INV. DESCRIPTION SIZE PRICE TOTAL 
10/9/90 4457 1,000 Boxes Process Avocados $ 3.64 3,640.00 
$ 3,640.00 


15. A federal inspection was made of the avocados covered by finding 14 
in Ft. Worth, Texas, on October 11, 1990, and disclosed that the cartons of 
avocados had an average net weight of 20.06 pounds. Such inspection also 
showed that the temperatures of the product were, in various cartons, "49 to 
51° F.," and condition was reported as "Mostly firm, some firm ripe. Decay in 
most samples range 5 to 20%, in many none, average 6% Gray Mold Rot 
mostly in early, some advanced stages." Respondent notified complainant 
promptly that complainant had breached the contract. 

16. On or about October 17, 1990, complainant shipped to respondent’s 
customer in Ft. Worth, Texas, pursuant to the contract set forth in finding 6, 
avocados as described below, and issued an invoice which stated, in relevant 
part, as follows: 





DATE INV. DESCRIPTION SIZE PRICE TOTAL 
10/17/90 4532 765 Boxes Process Avocados 38 $ 5.32 $ 4,069.80 
235 Boxes Process Avocados 22 3.08 723.80 
$ 4,793.60 


17. A federal inspection was made of the avocados covered by finding 16 
in Ft. Worth, Texas, on October 20, 1990, and disclosed that the 765 cartons 
of size 38 avocados had an average net weight of 37.17 pounds, and the 235 
cartons of size 22 avocados had an average weight of 21.61 pounds. Such 
inspection also showed that the temperatures of the product were, in various 
cartons, "48 to 50° F.," and condition was reported as: 


22 Ib. carton lot: Generally firm ripe. Soft in most cartons 3 to 13%, 
many none, average 5%. Decay in most cartons 3 to 4%, many none, 
average 2%. 38 Ib. carton lot: Generally firm ripe. Soft averages 3%. 
Decay in 1/2 of cartons 2 to 14%, remainder none, average 4%. Each 
lot: Decay being Rhizopus Rot mostly early, some advanced stages. 
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Respondent notified complainant promptly that complainant had breached the 
contract. 

18. On or about October 26, 1990, complainant shipped to respondent’s 
customer in Ft. Worth, Texas, pursuant to the contract set forth in finding 6, 
one lot of avocados as described below, and issued an invoice which stated, 
in relevant part, as follows: 


DATE _INV. DESCRIPTION SIZE PRICE TOTAL 
10/26/90 4613 450 Boxes Process Avocados $ 5.32 2,394.00 
$ 2,394.00 


19. A federal inspection was made at Pancho’s place of business in Ft. 
Worth, Texas, on October 29, 1990. Such inspection stated: "Applicant states 
300 cartons," and also showed that the temperatures of the product were, in 
various cartons, "45.5 to 46.4 F.," and condition was reported as: 


Mostly hard, some firm. soft averages 3%. Decay in most samples 2 to 
30%, some none, average 8%. Decay being mushy with brown discolored 
flesh generally in advanced stages. 


Respondent notified complainant promptly that complainant had breached the 
contract. 

20. On or about October 31, 1990, complainant shipped to respondent’s 
customer in Ft. Worth, Texas, partly pursuant to the contract set forth in 
finding 6, avocados as described below, and issued an invoice which stated, in 
relevant part, as follows: 


DATE _INV. DESCRIPTION SIZE PRICE TOTAL 

10/31/90 4650 889 Boxes Process Avocados $5.88 $5,227.32 
(42#) 675.00 
50 Dbl Ctn Avocado 32A 13.50 675.00 
50 Dbl Ctn Avocado 36A 13.50 $ 6,377.00 


21. A federal inspection was made of 470 cartons of "AVOCADOS in used 
inverted cartons with no distinguishing marks," at the place of business of 
respondent’s customer in Ft. Worth, Texas, on November 7, 1990. Such 
inspection was restricted to net weight only at applicant’s request, and showed 
an average net weight of 38.17 pounds per carton. Respondent notified 
complainant promptly that complainant had breached the contract. 
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22. On or about November 5, 1990, complainant shipped to respondent’s 
customer in Ft. Worth, Texas, pursuant to the contract set forth in finding 6, 
avocados as described below, and issued an invoice which stated, in relevant 
part, as follows: 


DATE INV. DESCRIPTION SIZE PRICE TOTAL 
11/5/90 4668 210 Boxes Process Avocados $6.58 $1,381.80 
300 Boxes Process Avocados 4.90 1,470.00 
$ 2,851.80 


23. A federal inspection was made of 510 cartons of avocados at the place 
of business of respondent’s customer in Ft. Worth, Texas, on November 9, 
1990, and disclosed an average net weight of 37.36 pounds. Such inspection 
also showed that the temperatures of the product were, in various cartons, "47 
to 48° F.," and condition was reported as: 


Mostly firm, some ripe. Decay in most samples ranges 2 to 6% some 
none, average 3% Grey Mold Rot in advanced stages. 


Respondent notified complainant promptly that complainant had breached the 
contract. 

24. On or about November 10, 1990, complainant shipped to respondent’s 
customer in Ft. Worth, Texas, partly pursuant to the contract set forth in 
finding 6, avocados as described below, and issued an invoice which stated, in 
relevant part, as follows: 


DATE _INV. DESCRIPTION SIZE PRICE TOTAL 
11/10/90 4739 72 Dbi Ctn Avocados 36K $12.58 $ 900.00 
950 Boxes Process Avocados 490 4,655.00 
$ 5,555.00 


25. A federal inspection was made of 950 cartons of avocados at the place 
of business of respondent’s customer in Ft. Worth, Texas, on November 13, 
1990, and disclosed an average net weight of 34.67 pounds. Such inspection 
also showed that the temperatures of the product were, in various cartons, 
"42.4 to 43.2° F.," and condition was reported as: 


Generally firm ripe. Soft in most cartons 5 to 9%, in some none, average 
6%. Decay from 3 to 12%, average 7% Rhizopus Rot generally in 
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advanced stages. 


Respondent notified complainant promptly that complainant had breached the 
contract. 

26. On or about November 16, 1990, complainant shipped to respondent’s 
customer in Ft. Worth, Texas, pursuant to the contract set forth in finding 6, 
one lot of avocados as described below, and issued an invoice which stated, 
in relevant part, as follows: 


DATE _INV. DESCRIPTION SIZE PRICE TOTAL 
11/16/90 4789 980 Boxes Process Avocados 39 $ 546 $5,350.80 
5,350.80 


Respondent notified complainant promptly that complainant had breached the 
contract. 

27. On or about November 29, 1990, complainant shipped to respondent’s 
customer in Ft. Worth, Texas, partly pursuant to the contract set forth in 
finding 6, avocados as described below, and issued an invoice which stated, in 
relevant part, as follows: 


DATE _INV. DESCRIPTION SIZE PRICE TOTAL 
11/29/90 4842 100 Db!i Ctn Avocados 48K $13.00 $ 1,300.00 
400 Boxes Process Avocados 35 4.90 1,960.00 
$ 3,260.00 


28. A federal inspection was made of 400 cartons of avocados at the place 
of business of respondent’s customer in Ft. Worth, Texas, on December 3, 
1990, and revealed the following in relevant part: 


TEMPERATURES 64 TO 65°F.; Product: Avocados; Brand/Markings: 
“No Brand"; Origin: FL; Number of Containers: 400 cartons; AVERAGE 
DEFECTS: 41%; SER. DAM. 41%; Decay (21 to 100%); Decay mostly 
in advanced, some in early stages. Remainder of stock is mostly ripe, 
some firm. 


Respondent notified complainant promptly that complainant had breached the 
contract. 
29. On or about November 29, 1990, complainant shipped to respondent’s 
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customer in Ft. Worth, Texas, one lot of avocados as described below, and 
issued an invoice which stated, in relevant part, as follows: 


DATE _INV. DESCRIPTION SIZE PRICE TOTAL 
11/29/90 4844 80 Dbi Ctn Avocados 40K $15.00 § 1,200.00 
$ 1,200.00 


Respondent reported no problems to complainant as to this lot of avocados. 

30. On or about December 7, 1990, complainant shipped to respondent’s 
customer in Ft. Worth, Texas, pursuant to the contract set forth in finding 6, 
one lot of avocados as described below, and issued an invoice which stated, 
in relevant part, as follows: 


DATE _INV. DESCRIPTION SIZE PRICE TOTAL 
12/7/90 4871 550 Boxes Process Avocados $ 5.19 $2,854.50 
$ 2,854.50 


31. A federal inspection was made of 300 cartons of avocados at the place 
of business of respondent’s customer in Ft. Worth, Texas, on December 10, 
1990, and revealed the following in relevant part: 


TEMPERATURES 55 TO 64°F.; Product: Avocados; Brand/Markings: 
"No Brand"; Origin: FL; Number of Containers: 300 cartons; AVERAGE 
DEFECTS: 21%; SER. DAM. 21% — Soft (0 to 40%); AVERAGE 
DEFECTS: 03%; SER. DAM. 03% — Decay (0 to 7%); Decay is mostly 
advanced some early stages. Mostly firm ripe Many ripe! 


Respondent notified complainant promptly that complainant had breached the 
contract. 

32. On or about December 14, 1990, complainant shipped to respondent’s 
customer in Ft. Worth, Texas, pursuant to the contract set forth in finding 6, 
one lot of avocados as described below, and issued an invoice which stated, 
in relevant part, as follows: 


DATE _INV. DESCRIPTION SIZE PRICE TOTAL 
12/14/90 4913 445 Boxes Process Avocados 38 $ 5.19 09.55 
$ 2,309.55 


Respondent notified complainant promptly that complainant had breached the 
contract. 
33. On or about December 20, 1990, complainant shipped to respondent’s 
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customer in Ft. Worth, Texas, avocados as described below, and issued an 


invoice which stated, in relevant part, as follows: ; 
é 

DATE INV. DESCRIPTION SIZE PRICE TOTAL 

12/20/90 4935 5 Db] Ctn Avocados 36T $ 38.00 $ 40.00 


3 Db] Ctn Avocados 40T 8.00 24.00 

9 Dbl Ctn Avocados 48T 8.00 72.00 

11 Db) Ctn Avocados 60T 8.00 88.00 

7 Dbl Ctn Avocados 24T 14.00 98.00 

8 Db] Ctn Avocados 28T 14.00 112.00 
$ 434.00 ] 


Respondent reported no problems to complainant as to this lot of avocados. 

34. On or about December 21, 1990, complainant shipped to respondent’s 
customer in Ft. Worth, Texas, pursuant to the contract set forth in finding 6, 
one lot of avocados as described below, and issued an invoice which stated, 
in relevant part, as follows: 


DATE INV. DESCRIPTION SIZE PRICE TOTAL 
12/21/90 4936 522 Boxes Process Avocados $ 5.04 2,630.88 
(36#) $ 2,630.88 


Respondent notified complainant promptly that complainant had breached the 
contract. 

35. On or about January 9, 1991, complainant shipped to respondent’s 
customer in Ft. Worth, Texas, partly pursuant to the contract set forth in 
finding 6, avocados as described below, and issued an invoice which stated, in 
relevant part, as follows: 


DATE _ INV. DESCRIPTION SIZE PRICE TOTAL 


01/09/90 4985 12 Dbl Ctn Avocados 28K $12.50 $ 150.00 


39 Dbi Ctn Avocados 40K 12.50 487.50 
18 Dbl Ctn Avocados 48K 12.50 225.00 
8 Dbl Ctn Avocados 2AT 9.00 72.00 
15 Dbi Ctn Avocados 28T =: 9.00 135.00 
91 Dbi Ctn Avocados 36T 9.00 819.00 
88 Dbl Ctn Avocados 40T 9.00 792.00 | 
45 Dbl Ctn Avocados 48T 9.00 405.00 | 


324 Boxes of Process Avocados 5.19 1,681.56 
$ 4,767.06 


| 


. 
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36. A federal inspection was made of 525 cartons of avocados at the place 
of business of respondent’s customer in Ft. Worth, Texas, on January 15, 1991, 
and revealed the following in relevant part: 


TEMPERATURES 58 TO 59°F.; Product: Avocados; Brand/Markings: 
"No Brand"; Origin: FL; Number of Containers: 525 cartons; AVERAGE 
DEFECTS: 69%; SER. DAM. 69% — Decay (32 to 100%); Net weight 
30 to 40.50 pounds Average 35.84 pounds per carton. .. . Decay is mostly 
advanced some early stages. 


Respondent notified complainant promptly that complainant had breached the 
contract. 

37. The forma) complaint was filed on January 24, 1991, which was within 
nine months after the causes of action herein accrued. 


Conclusions 


Complainant asserts in the formal complaint that the transactions which are 
reflected in the invoices referred to in the findings were all sales to 
respondent, and that, except for one payment of $7,000.00, the amounts 
reflected by such invoices, totaling $88,823.19, are still due from respondent. 
Complainant did not file any evidence in this proceeding except the formal 
complaint, and such complaint was signed by Rachel Trant, Treasurer, whose 
connection, if any, with the negotiations involving the transactions which are 
the subject of this proceeding is not disclosed. Moreover, the Department’s 
report of investigation contains only one submission from complainant, and 
that is a duplicate of the formal complaint. 

Respondent asserts in its answer and counterclaim that the correct balance 
owed to complainant is $37,421.92, against which should be set-off the amount 
of $50,556.88, arising out of alleged breaches of contract involving the same 
transactions as those covered by the formal complaint, resulting in a 
counterclaim in the amount of $13,134.96. These figures were later adjusted 
somewhat by respondent in its answering statement, resulting in a 
counterclaim amount of $14,163.00. Respondent’s answering statement 
included an affidavit by respondent’s vice president, Will Albers, who asserted 
that he was involved in the negotiations resulting in the oral contract 
described in finding 6, and personally communicated complaints regarding 
incomplete truckloads, weight shortage per container, and decayed fruit to 
complainant’s Ben Henderson. Also included in respondent’s answering 
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statement was the affidavit of another of respondent’s vice presidents, Jim 
Richhart, who also claims to have been present at the negotiation of the oral 
contract referred to in finding 6, and who confirms the statement of Will 
Albers. In addition respondent submitted an affidavit by Bernie Henderson, 
complainant’s sales manager at the time of the transactions involved in this 
proceeding, which confirms the description given by Will Albers and Jim 
Richhart of the oral contract referred to in finding 6. Will Albers attached as 
an exhibit to his affidavit a series of exhibits covering each transaction 
individually. These exhibits are in the form of accountings’ showing the 
alleged damages, if any, relative to each transaction, as well as alleged 
expenses which should be deducted. As stated earlier, complainant did not 
respond in any way to the allegations of respondent in its answering statement, 
and we have, therefore, generally adopted respondent’s version of the contract, 
and the circumstances surrounding complainant’s attempted fulfillment of such 
contract. Nevertheless, the evidence placed in the record by respondent falls 
short of showing that respondent is due all of the credits against complainant’s 
invoices claimed by respondent. Also respondent made some mistakes and/or 
omissions in regard to its handling of some transactions, and/or proof of 
damages relative to some of the transactions. This has resulted in a 
diminution of the damages which might otherwise have been credited to 
respondent. 

We will first discuss one of respondent’s claims as it applies to all of the 
loads shipped, namely that of the loss of $.03 per pound in profits resulting 
from complainant’s failure to ship full loads. The Uniform Commercial Code 
section 2-715(2) provides that: 


Consequential damages resulting from the seller’s breach include 
(a) any loss resulting from general or particular requirements and needs 
of which the seller at the time of contracting had reason to know and 


The documents referred to do not show the amounts realized from each lot of resold 
produce or the dates of any such resales and therefore do not constitute accountings as 
contemplated by the regulations. See 7 C.F.R. § 46.2(y)(1). While this regulation applies only 
to consignments, the same type of accounting has been held necessary for application of the 
normal measure of damages for accepted goods as to which there has been a breach. See, for 
example, New England Grape Distributors v. Crane Distributing Company, 30 Agric. Dec. 992 
(1971); Ralph Samsel Company v. L. Gillarde Sons Company, 19 Agric. Dec. 374 (1960); Ecco 
Packing Co. v. Cortley Frosted Foods, Inc., 11 Agric. Dec. 112 (1952); Anonymous, 8 Agric. Dec. 
257 (1949); and Alexander Marketing Company v. Jesse Martin, 4 Agric. Dec. 777 (1945). 
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which could not reasonably be prevented by cover or otherwise; and 
(b) injury to person or property proximately resulting from any breach of 
warranty. 


Until recently our threshold test for awarding consequential damages (also 
termed special damages, or loss of profits) required actual knowledge on the 
part of the seller of a specific contract by the buyer with a third party for the 
resale of the goods.’ Even if this threshold test were met, a party would still 
have to submit adequate proof of the damages incurred. Under a recent 
decision a less restrictive threshold test was adopted.* However, to be 
awarded consequential or special damages it is still necessary for a buyer to 
show a loss resulting from general or particular requirements and needs of 
which the seller at the time of contracting had reason to know, and, as was 
stated in the Pandol decision cited above, ". .. such damages must be proven 
in the normal manner, and comment 4 to section 2 - 715 states that ‘[t}he 
burden of proving the extent of loss incurred by way of consequential damage 
is on the buyer... .” In addition, the buyer must also show that the loss 
could not have "reasonably" been "prevented by cover or otherwise." The $.03 
per pound which respondent claims for "brokerage" is in reality respondent’s 
contemplated profit. In our opinion respondent has not made any showing 
that the loss of this profit could not have been prevented by cover purchases. 
However, this conclusion will require some explanation. 

To show that the consequential loss of the claimed $.03 per pound profits 
from complainant’s failure to ship occurred, respondent must show that it 
could not have purchased process grade avocados at a price $.06 per pound 
under the maximum price of $.215 per pound applicable to its contract with 
Pancho’s, or $.155 per pound, or $5.425 per 35 pound box. Respondent’s Will 
Albers, stated that an exhibit (# 22) was being attached to his affidavit 
“confirming cover costs incurred by Country Fresh as a result of South 
Florida’s breach of contract." Exhibit 22 consisted of six invoices issued to 
Country Fresh Growers by "McLane/Food Service" of Temple, Texas. These 
invoices showed the following in relevant part: 


Respondent’s description, in finding 6, of the contract shows that it would meet this 
threshold test. 


3See Pandol Bros., Inc. v. Prevor Marketing International, Inc., 49 Agric. Dec. 1193 (1990). 
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Date Written Quantity Description Unit 
Price Extension 

12/28/90 272 Avocado 29.78 8100.16 
12/28/90 200 60 Ct fuerte(?) Avocado 31.00 6300.00 


Delivered By Standard Fruit 
9/27/90 to Panchos commissary 
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10/10/90 140 Avocado Florida 8.75 1225.00 
1482.60 
1/24/91 40 Avocado 7.00 280.00 
200 Avocado 12.00 2400.00 
2680.00 
9/12/90 Avocodo 
35 cs. credit 39.95 1398.25 
120 5.00 600.00 t 
2738.00 I 
J 
[no Pack 27.50 962.50 


date] 35 Avocado 


These alleged cover purchases, while they show most of the purchases of | 
avocados at prices well in excess of the $.215 per pound maximum price 
applicable to respondent’s contract with Pancho’s, do not show the grade of | 
avocado purchased. Judging by the sales made to respondent by complainant, | 
as reflected in the findings herein, most of the above purchases (those with | 
prices around $30.00 per carton) were likely of U.S. No. 1 avocados. The | 
purchases on 10/10/90 and 1/24/91 are also not denominated as to grade, but 
if we were to assume (which we cannot do) that they were of processing grade 
avocados, only one was on a date that would be applicable to one of the | 
transactions herein. The purchase on 9/12/90 of 120 cartons at $5.00 is, of | 
course, sufficiently low to give respondent a greater profit than it would have 
received from avocados purchased under the contract with complainant. 

In addition to examining respondent’s cover purchases we have consulted 
Market News Service Reports for Dallas/Ft. Worth, Texas for appropriate 
dates, and were unable to find any quotations for process grade avocados. We 
conclude that respondent has not proven the loss of profit claimed on any of 
the transactions. 

In regard to the remainder of respondent’s claims it will be necessary to 
deal with each transaction individually. 

INVOICE 3090 — Findings 3 and 4 
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Respondent has alleged that this load of limes was purchased from 
complainant on an open price basis. Even though complainant issued an 
invoice showing a sale at a price, complainant did not deny respondent’s 
allegation, and we have concluded that the limes were purchased on an open 
basis. Respondent asserts that it received $1,650.00 from the resale of the 
limes, but did not submit an accounting of the resale. Respondent also asserts 
that a portion of the limes were dumped, and submitted a federal inspection 
certificate in support of the assertion. However, the inspection certificate was 
issued July 23, 1990, or almost one month after shipment, and therefore does 
not constitute evidence that the product, at time of arrival, was in such a 
condition as to indicate a breach of contract by complainant so as to justify 
our counting the dumped portion as worthless for the purpose of assessing 
damages. 

Sale for an "open price" assumes that the parties will negotiate a price after 
the goods are sold. If they do not, the reasonable value of the goods should 
be imputed.* Market News Service reports for the Los Angeles market on 
July 2, 1990, which would be about the time when the limes should have 
arrived, show that size 205 and 239 limes in approximately 38 pound boxes 
were selling for $6.00 to $7.00 per box. We therefore assign the 1,017 boxes 
of size 205 and 239 size limes a value of $6,610.50. There were no quotes for 
limes in 10 pound "pony" cartons, however such cartons can usually be 
expected to sell for one-fourth the price of the larger boxes quoted above, plus 
$.25 to $.50 per box. We will therefore assign a value to the 10 pound cartons 
of $1.875, or $675.00 for the 360 cartons. The total reasonable value of the 
load was therefore $7,285.50. Respondent should be allowed a deduction for 
freight in the claimed amount of $2,800.00, plus a commission in the claimed 
amount of $.25 per carton, or $344.25. The balance owing to complainant on 
this load is therefore $4,141.25. 

INVOICE 4050 - Finding 5 

Respondent has admitted that the entire amount invoiced by complainant, 
or $13,595.50, is due on this load. 
INVOICE 4179 - Findings 7 and 9 

Respondent alleges that the avocados covered by this invoice were rejected 
by Pancho’s because process grade avocados were ordered, and the avocados 
shipped and invoiced were U.S. No. 1 grade. Respondent states that Pancho’s 


“See PACA Docket No. 4456, 5 Agric. Dec. 494 (1946). See also J. Macchiaroli Fruit Co. v. 
Ben Gaiz Co., 38 Agric. Dec. 565 (1979). 
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rejected the avocados and that complainant gave respondent permission to 
move the product on an open basis in California. Respondent then states that 
there were “[n]o takers in L.A. or S.F. markets." No accounting of resales was 
given by respondent, and presumably the product was eventually dumped 
without benefit of a dump certificate or inspection. Respondent is liable to 
complainant for the reasonable value of these avocados.’ 

As stated previously, sale for an “open Price" assumes that the parties will 
negotiate a price after the goods are sold. If they do not, the reasonable value 
of the goods should be imputed.® Market News Service reports for the Los 
Angeles, California market on September 17, 1990, show Florida avocados in 
two layer cartons, size 30 to 36, selling for $20.00 to $23.00 per carton. There 
were no quotations for the smaller size avocados from Florida, but smaller 
size California avocados were selling within the same range ($49.00 to $53.00), 
or slightly higher ($55.00 to $57.00), as size 30 to 36 California avocados. 
Accordingly, we will use the $20.00 to $23.00 for all 754 cartons of the U.S. 
No. 1 avocados. There were no quotations for the processing grade avocados, 
but in view of the large price increase in U.S. No. 1 avocado prices over the 
f.o.b. prices, we feel safe in awarding the f.o.b. price of $5.10 per carton as to 
the processing grade avocados. The resale price of the load should therefore 
have amounted to $18,332.60. Respondent is entitled to the deduction of its 
freight cost from this amount, or $2,750.00, as well as a commission of 15 
percent, or $2,749.89, for a net amount of $12,832.71. Such amount remains 
due from respondent to complainant on this load. 

INVOICE 4251 - Finding 9 

Respondent made no objection to the 100 cartons of U.S. No. 1 avocados 
contained on this load, and we conclude that it is liable to complainant for the 
full invoice price of such avocados, or $1,350.00. In addition respondent did 
not object to the quality of the 579 cartons of process grade avocados 
contained on this shipment, but rather complained that the load should have 
contained 43,000 pounds of process grade avocados, whereas only 20,265 were 
shipped. Respondent claims a loss of $.03 per carton freight, on 22,735 
pounds not shipped, or a total of $682.05. We take official notice of the fact 


See Eustis Fruit Company, Inc. v. The Auster Company, Inc., PACA Docket No. R-91-013, 
decided May 12, 1992, 51 Agric. Dec. (1992). 


See PACA Docket No. 4456, 5 Agric. Dec. 494 (1946). See also J. Macchiaroli Fruit Co. v. 
Ben Gatz Co., 38 Agric. Dec. 565 (1979). 
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that freight rates charged in the produce industry are commonly flat rates 
which are applicable whcther or not a full load is shipped. Accordingly, under 
the contract alleged by respondent in finding 6, which complainant has not 
denied, we find that respondent is entitled to recover freight on that portion 
of the load not shipped. Respondent computed the poundage on the basis of 
the contracted 35 pounds per container multiplied by the 579 containers of 
process grade avocados shipped, or 20,265 pounds subtracted from a full load 
of 43,000 pounds, yielding a deficit of 22,735 pounds. However, the load also 
contained 100 double cartons of avocados that were off contract. These 
cartons apparently weighed 28 pounds each. Therefore 2,800 pounds should 
be deducted from respondent’s calculation of freight due, yielding a net deficit 
of 19,935 pounds, or $598.05 which should be allowed to respondent as freight 
charges.’ This amount deducted from the invoice cost of $4,302.90 leaves 
$3,704.85 still due from respondent to complainant on this transaction. 
INVOICE 4350 - Findings 10 and 11 

A federal inspection of the 600 cartons of process grade avocados shipped 
under this invoice shows that the weight of each carton averaged 21.59 
pounds. Accordingly the 600 cartons weighed approximately 12,954 pounds, 
which means that the load was short 30,046 pounds. Allowing respondent $.03 
per pound freight for this shortage results in $901.38 in freight which should 
be credited to respondent. In addition respondent is entitled to the cost of 
the federal inspection, or $62.00. These amounts deducted from the invoice 
cost of $3,060.00, leaves $2,096.62 still owing from respondent to complainant 
on this transaction. 
INVOICE 4364 - Findings 12 and 13 

Respondent claimed that only 470 cartons were actually shipped on this load 
rather than the 485 billed. However, the federal lot inspection states that 
there were 473 cartons according to the "applicant’s count." Since respondent 
did not disclose the basis of its claim that only 470 cartons were shipped, and 
since the claim is contradicted by respondent’s own evidence, even though 
complainant failed to submit evidence in denial of the claim, we will give 


Under the contract it was contemplated that respondent would receive $.03 per pound as 
a result of a markup in that amount passed along to its buyer. Presumably, respondent’s resale 
of the 100 cartons of U.S. No. 1 avocados would also include a markup which would cover freight 
costs. Accordingly, since respondent should be allowed to recover only those consequential 
damages actually incurred and proven, respondent should not be allowed freight on any portion 
of the truck actually occupied with product which could be expected to yield a recoupment of 
freight charges. 
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credence to complainant’s invoice amount over the claim of shortage of 
cartons put forward by respondent. The federal inspection showed an average 
per carton weight of 20.88 pounds per carton.’ The approximate weight of 
the 485 cartons was therefore 10,126.8 pounds. The load was, therefore, 
32,873.2 pounds short. Respondent should, therefore, be credited with $986.20 
in freight, plus $62.00 for the federal inspection. These amounts deducted 
from the invoice amount of $1,649.00 leaves a balance of $600.80 due from 
respondent to complainant. 
INVOICE 4457 - Findings 14 and 15 

The load represented by this invoice contained 1,000 cartons, and the 
federal inspection of the avocados shows the cartons to have weighed an 
average of 20.06 pounds. Thus, the load contained 20,060 pounds or 22,940 
pounds less than called for in the contract between respondent and 
complainant. At $.03 per pound respondent is entitled to a credit of $688.20 
on this load for freight. In addition respondent should be allowed the $52.40 
claimed for the federal inspection. These amounts deducted from the invoice 
price of $3,640.00 results in a balance of $2,899.40 still due from respondent 
to complainant. 
INVOICE 4532 - Findings 16 and 17 

The load represented by this invoice contained 765 cartons of what the 
federal inspection terms the "38 Ibs. lot," and 235 cartons of what is termed 
a “22 lb. lot." The federal inspection shows the 38 pound lot to have weighed 
an average of 37.17 pounds per carton and the 22 pound lot to have weighed 
an average of 21.61 pounds per carton. Thus, the load contained 33,513.4 
pounds or 9,486.6 pounds less than called for in the contract between 
respondent and complainant. At $.03 per pound respondent is entitled to a 
credit of $284.60 on this load for freight. Respondent should also be allowed 
the $97.04 claimed for the federal inspection. 

In addition, respondent claims a credit for $335.55 due to the 7 percent soft 
and decayed fruit in each lot. This claim is based on the proposition that the 
condition of the avocados as shown by the federal inspection shows that 


*Respondent asserts that these cartons should have contained 23.5 pounds each based on 
the charges made by complainant for the produce ($1,649 + $.145 = 11,372.41 + 485 = 23.45). 
How respondent knows that the $3.40 charge per carton did not represent a lower charge for a 
carton that was supposed to contain 35 pounds is not disclosed. However, it is not necessary to 
go through respondent’s cumbersome method of computation since the federal inspection shows 
the average poundage per carton shipped. 
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complainant breached the f.o.b. contract. The Regulations’, in relevant part, 
define f.0.b. as meaning "that the produce quoted or sold is to be placed free 
on board the boat, car, or other agency of the through land transportation at 
shipping point, in suitable shipping condition . . ., and that the buyer assumes 
all risk of damage and delay in transit not caused by the seller irrespective of 
how the shipment is billed.". Suitable shipping condition is defined’, in 
relevant part, as meaning, “that the commodity, at time of billing, is in a 
condition which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal deterioration at 
the contract destination agreed upon between the parties." 

The suitable shipping condition provisions of the Regulations ( 7 C.F.R. § 
46.43(j)) which require delivery to contract destination “without abnormal 
deterioration", or what is elsewhere called "good delivery" (7 C.F.R. § 46.44), 
are based upon case law predating the adoption of the Regulations."’ Under 
the rule it is not enough that a commodity sold f.0.b., U.S. No. 1, actually be 
U.S. No. 1 at time of shipment. It must also be in such a condition at the 
time of shipment that it will make good delivery at contract destination. It is, 
of course, possible for a commodity that grades U.S. No. 1 at time of 
shipment, and is shipped under normal transportation service and conditions, 
to fail to make good delivery at destination due to age or other inherent 
defects which were not present, or were not present in sufficient degree to be 
cognizable by the federal inspector, at shipping point. Conversely, since the 
inherently perishable nature of commodities subject to the act dictates that a 
commodity cannot remain forever in the same condition, the application of the 
good delivery concept requires that we allow for a “normal” amount of 
deterioration. This means that it is entirely possible for a commodity sold 
f.o.b. under a U.S. grade description to fail, at destination, to meet the 
published tolerances of that grade, and thus fail to grade at destination, and 


°7 CE.R. § 46.43 (i). 
7 CER. § 46.43(j). 


‘See WILLISTON, SALES § 245 (rev. ed. 1948). 
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nevertheless make good delivery.'* This is true because under the f.o.b. 
terms the grade description applies only at shipping point, and the applicable 
warranty is only that the commodity thus sold will reach contract destination 
without abnormal deterioration, not that it will meet the grade description at 
destination.” If the latter result is desired then the parties should effect a 
delivered sale rather than an f.o.b. sale. For all commodities other than 
lettuce (for which specific good delivery standards have been promulgated) 
what is “normal” or abnormal deterioration is judicially determined.” 

The federal inspection showing an average of 7 percent decay was made 
only three days after shipment and, considering the distance between the 
Florida shipping point and Fort Worth, Texas, must be considered prompt. 
Moreover, the temperatures shown by the inspection are within the acceptable 
range. Accordingly, we deem transportation services and conditions to have 
been normal.” 

The contract between the parties (see finding 6) calls for number 2 and 3 
process grade avocados. There is no "process" grade denominated as such in 


See Pinnacle Produce, Lid. v. Produce Products, Inc., 46 Agric. Dec. 1155 (1987); G & S 
Produce v. Morris Produce, 31 Agric. Dec. 1167 (1972); Lake Fruit Co. v. Jackson, 18 Agric. Dec. 
140 (1959); and Haines Assn. v. Robinson & Gentile, 10 Agric. Dec. 968 (1951). 


Bas an illustration, the United States Standards for Grades of Lettuce (7 C.F.R. § 51.2510 
et seq.) allow lettuce to grade U.S. No.1 with 1 percent decay at shipping point or 3 percent 
decay at destination. The good delivery standards, however, allow an additional "2 percent decay 
. . . in excess of the destination tolerances provided . . . in the U.S. Standards for Grades of 
Lettuce." Thus lettuce sold as U.S. No. 1, f.0.b., could have 4 percent decay at destination and 
therefore fail to grade U.S. No. 1, but nevertheless make good delivery since the amount of 
decay would not exceed the total of 5 percent allowed by the good delivery standards. Of 
course, in the case of other commodities for which specific good delivery standards have not 
been promulgated, the concept of good delivery allows a similar expansion of any destination 
grade tolerances under the judicial determination of good delivery. See cases cited at note 12, 


supra. 


“See Harvest Fresh Produce Inc. v. Clark-Ehre Produce Co., 39 Agric. Dec. 703 (1980). 


See Freshpict v. MJ. Navilio, 32 Agric. Dec. 1600 (1973); Wade Hatcher v. Bell Tomato Co., 
29 Agric. Dec. 1057 (1970); and Berman, Propper & Co., v. Luft Produce Co., 9 Agric. Dec. 863 
(1950). 


(19 
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the applicable regulations." However, the regulations do contain standards 
for U.S Nos. 2 and 3 avocados, which are generally considered in the industry 
as grades whose main use is for processing. We take the contract to be 
designating these grades. While the applicable regulations allow a tolerance 
of only 1 percent as to decay for the U.S. Nos. 1, Combination, and 2 grades, 
a tolerance of 2 percent is allowed for decay as to the U.S. No. 3 grade. Since 
the contract does not specify proportions of the avocados which can be 
allocated to each grade, we take it to have been permissible under the 
contract for complainant to have shipped only U.S. No. 3 grade in one 
shipment. We are warranted, then, in applying the 2 percent tolerance to this 
load, and the application of such tolerance means that we would allow 4 
percent soft or decayed fruit under the suitable shipping condition rule. The 
subject avocados did not make good delivery, and complainant, therefore, 
breached the contract. 

The measure of damages for breach of warranty as to accepted goods is the 
difference at the time and place of acceptance between the value of the goods 
accepted and the value they would have had if they had been as warranted, 
unless special circumstances show proximate damages of a different 
amount.” In addition in a proper case any incidental damages resulting from 
the seller’s breach may also be recovered.’* The preferred method of 
ascertaining the value the goods would have had if they had been as warranted 
is to use the average price as shown by Market News service reports at or 
near the place of acceptance during the time period when resales should have 
taken place.” The value of the goods accepted is best shown by the gross 
proceeds of a prompt and proper resale.” In this case respondent did not 


See 7 C.F.R. §§51.3050-69. 
17, 
UCC § 2 - 714(2). 
18See UCC §§ 2 - 714(3) and 2 - 715(1). 


See Pandol Bros., Inc. v. Prevor Marketing International, Inc., PACA Docket R-89-212, 49 
Agric. Dec. (1990). 


*R. F. Taplett Fruit & Cold Storage Co. v. Chinook Marketing Co.,et.al., 39 Agric. Dec. 1537 
(1980). ; 











706 PERISHABLE AGRICULTURAL COMMODITIES ACT 


furnish us with a proper accounting showing the results of any resale.” 
Therefore we are relegated to estimating damages. 

In the absence of a proper accounting, the value of the goods accepted may 
be shown by use of the percentage of condition defects disclosed by a prompt 
inspection.” In the V. Barry Mathes case, cited above, we stated that one of 
the criteria for utilizing the percentage of condition defects method for 
computing damages was that "[t]he inspection report proffered must show a 
percentage of condition defects which substantially exceeds the range of 
tolerance, as prescribed in the appropriate regulation." This (as well as one 
other of the four criteria set forth in the case”) has not been followed in 


21Formerily, it was standard practice to refuse to award damages to a buyer who failed to 
render an accounting. It was said that a necessary component of damages is the value of the 
goods actually delivered, that such value can be shown only by the results of a prompt and 
proper resale of the goods, and that without an accounting we had no way to Say that the resale 
was prompt and proper. See, for example, New England Grape Distributors v. Crane Distributing 
Company, 30 Agric. Dec. 992 (1971); Ralph Samsel Company v. L. Gillarde Sons Company, 19 
Agric. Dec. 374 (1960); Ecco Packing Co. v. Cortley Frosted Foods, Inc., 11 Agric. Dec. 112 (1952); 
Anonymous, 8 Agric. Dec. 257 (1949); Alexander Marketing Company v. Jesse Martin, 4 Agric. 
Dec. 777 (1945). However, following the decision in G&T Terminal Packaging Co., Inc. v. Joe 
Phillips, Inc., 798 F. 2d 579 (2d Cir. 1986), it has been the practice, in the absence of an 
accounting, to award damages based on the percentage of condition defects, shown by a prompt 
neutral inspection, in excess of what would be allowed for good delivery. See V. Barry Mathes, 
d/b/a Barry Mathes Farms v. Kenneth Rose Co., Inc., 46 Agric. Dec. 1562 (1987), and Wolverine 
Fruit Co v. George Villalobos, 46 Agric. Dec. 729 (1987). 


ay, Barry Mathes, d/b/a Barry Mathes Farms v. Kenneth Rose Co., Inc., 46 Agric. Dec. 1562 
(1987); Arkansas Tomato Co. v. M-K & Sons Produce Co., 40 Agric. Dec. 1773 (1981); Ellgren & 
Sons v. Wood Co., 11 Agric. Dec. 1032 (1952). 


in fact, the criterion used in V. Barry Mathes, and in subsequent cases, required that the 
condition defects exceed substantially the amount which we allow (above the tolerance prescribed 
in the applicable regulation) for good delivery under the suitable shipping condition rule, and 
not the tolerance prescribed by the applicable regulation. 


“The V. Barry Mathes decision listed as the last criterion that "[t]he party who seeks 
damages must proffer evidence to show a justification for failure to mitigate damages." 
However, mitigation of damages is irrelevant to the computation of the type of damages that was 
under discussion in V. Barry Mathes. As White and Summers [J. White & R. Summers, 
Handbook of the Law Under the Uniform Commercial Code, §6-7, p. 205-6, (1972)] state: "[t]he 
market-contract differential remedy in the normal breach situation (because the market price is 
set in time and place) is unaffected by mitigation except with respect to consequential damages." 
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practice. The reason for the requirement that condition defects exceed the 
amount allowed for good delivery by a substantial amount is not disclosed in 
the decision, and a number of cases decided since V. Barry Mathes have 
awarded reparation based on a very small amount of condition defects.” 

In the Supreme Berries case, just cited, we said, in reference to the small 
percentage of condition defects present in excess of what we considered to be 
a breach, that "[i]t is common knowledge within the industry that monetary 
damage will in these cases most certainly exceed what is reflected by the small 
percentage of condition defects." For that reason we declared that in future 
cases where the percentage of condition defects was small we would award the 
price differential between the average price and the lowest price as shown by 
applicable market reports where such would result in a greater assessment of 
damages. While we will still resort to this expedient in the future in order to 
more correctly approximate damages, it is now additionally obvious that, in 
the usual case, whether the amount of condition defects is large or small, 
there is no reason to deduct from the amount of condition defects disclosed 
by a federal inspection the amount of condition defects allowed to make good 
delivery under the suitable shipping condition rule. The real damage incurred 
by a receiver when there is a breach will most certainly exceed a straight 
award based on the percentage of condition defects by at least a small 
amount. If in some future situation this does not appear to be the case then 
an appropriate adjustment can be made. This approach wil) result, in our 
Opinion, in a closer aggroximation of the damage suffered, and wi) not risk 
violation of our rule that when estimating damages we not allow any 
uncertainty in the estimation of damages to benefit the party whose failure to 
properly account necessitated our resort to estimation.” Accordingly, in this 


If what was meant was “show a justification for failure to prove damages,” then V. Barry Mathes 
has not been followed, and in our opinion should not be followed, since there is a long standing 
administrative practice favoring the assessing of damages where possible. See James Macchiaroli 
Fruit Co. v. Ben Gatz Co., 38 Agric. Dec. 1477 at 1484 (1979). 


See for example Horticulture Producers Federated Assn., Inc. M/T/N Federation Produce 
Sales v.. A Sams & Sons Produce Co., Inc., PACA Docket No. R-91-247 decided June 18, 1992, 
$1 Agric. Dec. __ (1992); Oshita Marketing, Inc. v. Tampa Bay Produce, Inc., 50 Agric. Dec. 968 
(1991); and Supreme Berries, Inc. v. R. C. McEntire, Jr, 49 Agric. Dec. 1210 (1990). 


See Supreme Berries, Inc. v. R. C. McEntire, Jr, 49 Agric. Dec. 1210 (1990); and Meyer 
Tomatoes v. Hardcastle Produce Co., Inc., 40 Agric. Dec. 1172 (1981). 
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case we will use the average 7 percent condition defects figure against the 
value the avocados would have had if they had been as warranted to arrive at 
respondent’s damages. 

The value the avocados would have had if they had been as warranted is 
best shown by market reports at the time and place of acceptance. In this 
case we have been unable to find any market quotations for U.S. No 2 or 3 
avocados during the times pertinent to the contract between the parties 
herein. Therefore we will use the f.o.b. price plus freight as the value the 
goods would have if they had been as warranted.” The f.o.b. price was 
$4,793.60, and the applicable freight at the $.03 contract rate was $1,005.40. 
The value the avocados would have had if they had been as warranted was, 
therefore, $5,799.00. Respondent’s allowable damages amount to 7 percent 
of this figure, or $405.93. This amount, plus the freight credit of $284.60, and 
the $97.04 cost of the inspection, when deducted from the f.o.b. invoice price 
of $4,793.60, leaves $4,006.03 still due from respondent to complainant. 
INVOICE 4613 - Findings 18 and 19 

Respondent claims a freight shortage of 27,500 pounds as to this load. the 
federal inspection did not cover weight, and if we assume that the 450 cartons 
of avocados on this load contained 35 pounds each, or 15,750 pounds, then the 
load was 27,250 pounds short of the required weight. At $.03 per pound 
respondent is, therefore entitled to credit for freight in the amount of $817.50. 

Respondent claims a deduction for 11 percent decay based on the federal 
inspection quoted in finding 19. However, the inspection, according to the 
applicant’s statement only covered 300 out of the 450 cartons of avocados 
shipped. We do not know what happened to the other avocadoes, or why they 
were not inspected. Accordingly, we must assume that such avocados were 
in good condition on arrival and average them in with the avocados inspected 
to arrive at the percentage of condition defects applicable to the load as a 
whole.“ Applying this method the load as a whole contained 7 percent 


77Rogelio C. Sardina v. Caamano Bros., Inc., 42 Agric. Dec. 1275 at 1278-79 (1983). 


See Western Vegetable Exchange v. R. Moyers & Sons Wholesale Produce, 50 Agric. Dec. 
1001 (1991); M. J. Duer & Co., Inc. v. The J. F. Sanson & Sons Co. and C. H. Robinson Co., 49 
Agric. Dec. 620 (1990); Tom Bengard Ranch v. Tomatoes, Inc., 41 Agric. Dec. 1637 (1982); 
Muwual Vegetable Sales v. Select Distributors, Inc., 38 Agric. Dec. 1359 (1979); and Mario Saikhon 
v. Russell Ward Co., Inc., 34 Agric. Dec. 1940 (1975). 
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condition defects, and therefore clearly did not make good delivery.” The 
f.o.b. price of this load was $2,394.00, and the applicable freight at the $.03 
contract rate was $472.50. The value the avocados would have had if they had 
been as warranted was, therefore, $2,866.50. Respondent’s allowable damages 
amount to 7 percent of this figure, or $200.66. This amount, plus the freight 
credit of $817.50, and the $40.40 cost of the inspection, when deducted from 
the f.0.b. invoice price of $2,394.00, leaves $1,335.44 still due from respondent 
to complainant. 
INVOICE 4650 - Findings 20 and 21 

The invoice applicable to this load states that the 889 cartons of process 
grade avocados were in 42 pound cartons, however, the federal inspection 
states that the average weight of the cartons was 38.17 pounds. The 889 
cartons therefore had a total weight of 33,933.13 pounds. If we assume that 
the remaining 100 cartons of avocados had an average per carton weight of 
28 pounds, the entire load contained 36,733.13 pounds. This means that the 
load was 6,266.87 pounds short. At the contracted rate of $.03 per pound 
respondent is entitled to a credit for freight of $188.01. Respondent is also 
entitled to the cost of the federal inspection, or $62.00, or a total or $250.01. 
This amount deducted from the invoice price of $2,851.80 leaves $2,601.79 still 
due to complainant on this load. 
INVOICE 4688 - Findings 22 and 23 

Respondent asserts that the 210 boxes of process grade avocados invoiced 
at $6.58 were priced as though they contained 47 pounds per box when in fact 
they contained only 37 pounds per box as shown by the federal inspection. 
However, the federal inspection does not distinguish between the two lots 
included with this shipment, and such inspection expressly states that weight 
ranged from 34 to 48 pounds per box. Respondent has not shown that the 
210 boxes priced at $6.58 did not in fact contain at least 47 pounds on 
average. If we take the average weight stated by the federal inspection to be 
applicable to all the boxes and multiply it times the total 510 boxes we arrive 
at a total weight for the load of 19,053.60. This poundage multiplied times the 
$.145 contract price results in a total price for the load of $2,762.77, or $89.03 
less than the maximum contract price agreed upon. We conclude that 
respondent has not shown that it was over charged on the 210 boxes included 
on this shipment. 


See the discussion above relative to invoice 4613, all of which is generally applicable to 
this transaction. 
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Since the load only contained approximately 19,053.60 pounds, it was 
approximately 23,946.40 pounds short. Respondent should, therefore, be 
credited with freight in the amount of $718.39. When this amount, together 
with the $62.00 cost of the federal inspection, is deducted from the $2,851.80 
invoice price, there remains $2,071.41 due from respondent to complainant on 
this load. 

INVOICE 4739 - Findings 24 and 25 

Respondent complains of short weight on this load. If we include the 72 
cases of "Dbl Ctn Avocados" at 28 pounds per carton™ with the 950 cartons 
of process grade avocados at the average 34.67 pounds per carton shown by 
the applicable federal inspection we see that the load contained a total of 
34,952.50 pounds, or 8,047.50 pounds short of what was called for in the 
applicable contract. Accordingly, at the contract rate of $.03 per pound 
respondent should be credited with freight on this load in the amount of 
$241.43. 

The federal inspection applicable to this load was done promptly and 
disclosed temperatures that were within the acceptable range. Such inspection 
disclosed an average of 13 percent soft and decayed fruit. The f.o.b. price for 
the 950 cartons of process grade avocados was $4,655.00, and the applicable 
freight at the $.03 contract rate was $988.10, or a total of $5,643.10. The 
average 13 percent damage figure applied to this amount results in damages 
of $733.60." When this amount, the freight credit of $241.43, and the $62.00 
cost of the federal inspection are deducted from the $5,555.00 invoice price, 
a balance of $4,517.97 remains, which we find to be due from respondent to 
complainant. 

INVOICE 4789 - Finding 26 

This shipment contained 980 cartons which at 35 pounds per carton would 
have weighed 34,300 pounds. Thus the load was 8,700 pounds short, and 
respondent should be given credit for freight in the amount of $261.00. This 
amount deducted from the invoice price of $5,350.80 leaves $5,089.80 still due 
from respondent to complainant. 

INVOICE 4842 - Findings 27 and 28 

The avocados covered by this invoice were shipped on November 29, and 

were inspected on the morning of December 3, 1990. This is a little longer 


See discussion at invoice 4251 above. 


31S¢e discussion under invoice 4532 above. 
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between shipment and inspection than the other shipments, but since 
December 3, was a Monday we do not conclude that transit time was 
abnormal. However, the temperatures shown by the federal inspection were 
64 to 65 degrees fahrenheit, which is considerably higher than the 45 degrees 
specified on all the bills of lading applicable to these shipments. The 
Department’s publication PROTECTING PERISHABLE FOODS DURING 
TRANSPORT BY TRUCK specifies 40 degrees as the proper temperature for 
cold tolerant varieties of avocados and 55 degrees for cold intolerant varieties 
of avocados.” In addition, the same publication states that a "few varieties, 
such as Fuerte, are best shipped at 45°F (7.2°C)." Nowhere in this record are 
we given any information as to what variety complainant shipped. Since 
chilling injury in the Fuerte variety can occur at temperatures below 45 
degrees, and in the chilling tolerant varieties at temperatures below 40 
degrees®, and since it is common in the industry when shipping chilling- 
sensitive fruit to set controls somewhat above optimum temperature in order 
to avoid the possibility of chilling injury due to wrongly calibrated cooling 
equipment, it is entirely possible that the subject avocados were one of the 
cold tolerant varieties which are best held at 40 degrees. Since respondent 
accepted the avocados it had the burden of proving a breach by complainant, 
and this burden included the burden of showing that transportation services 
and conditions were normal. Since this burden was on respondent, and 
respondent could have supplied us with the information as to what variety of 
avocado was sold, we will assume that the variety was a cold tolerant variety. 
This means that these avocados were transported at about 25 degrees above 
the optimum transit temperature, and therefore, we conclude that 
transportation services and conditions were abnormal. Accordingly, the 
suitable shipping condition warranty is inapplicable, and respondent has not 


32 gricultural Handbook Number 669, Office of Transportation, United States Department 
of Agriculture, p. 32, (1987). 


33See THE COMMERCIAL STORAGE OF FRuits, VEGETABLES, AND FLORIST AND NURSERY 
Stocks, Agriculture Handbook No. 66, Agricultural Research Service, United States Department 
of Agriculture, p. 35, (Revised ed. 1986). 


4See O.P. Murphy Co., Inc. a/t/a Murphy & Sons v. Kelvin S. Ng d/b/a Ken Yip Co., 41 
Agric. Dec. 772 (1982); Dave Walsh v. Rozak’s, 39 Agric. Dec. 281 (1980). 
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established a breach as to these avocados.» 

If we assume that the 400 cartons of processor grade avocados contained 35 
pounds per cartons, and the 100 remaining "Dbl Ctn Avocados" contained 28 
pounds per carton, the total poundage on this load was 16,800, or 26,200 
pounds short of what was required by the contract. At $.03 per pound the 
credit for freight due to respondent on this load is $786.00. Respondent 
should not be allowed the cost of the inspection as consequential damages 
since the inspection did not cover weight and did not prove a breach as to 
condition. The $786.00 freight credit deducted from the $3,260.00 invoice 
price leaves $2,474.00 still due to complainant on this load. 

INVOICE 4844 - Finding 29 

Respondent does not contest the amount claimed due on this load, and 
therefore, we conclude that the full invoice price of $1,200 is due and owing 
to complainant. 

INVOICE 4871 - Findings 30 and 31 

The inspection as to this load was made only three days after shipment. 
However, the inspection shows temperatures of 55 to 64 degrees fahrenheit, 
which is from 15 to 24 degrees above optimum temperature. Moreover, the 
inspection covered only 300 out of the original 550 cartons shipped. This 
means that the load considered as whole must be deemed to have had only 
13 percent soft and decayed fruit. In spite of the average 13 percent soft 
and decayed fruit present in the load as a whole, we conclude that the suitable 
shipping condition warranty is not applicable due to abnormal temperatures 
during transit, and that respondent has not proven a breach as to the 
condition of this load.” 

The federal inspection did not cover weight. If we assume that the 550 
cartons contained 35 pounds per carton the load contained 19,250 pounds, or 
23,750 pounds less than called for in the contract. Respondent should, 
therefore, be given a credit for freight in the amount of $712.50. This amount 
deducted from the $2,854.50 invoice price leaves $2,142.00 still due from 


*SFreshpict v. MJ. Navilio, 32 Agric. Dec. 1600 (1973); Wade Hatcher v. Bell Tomato Co., 29 
Agric. Dec. 1057 (1970); and Berman, Propper & Co. v. Luft Produce Co., 9 Agric. Dec. 863 
(1950). 


See discussion under invoice 4613 above. 


See discussion as to invoices 4844 and 4532 above. 
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respondent to complainant on this load. 
INVOICE 4913 - Finding 32 

Respondent asserts that the cartons of avocados shipped on this load 
weighed 35 pounds. However, the cartons were not inspected, the invoice 
stated that the weight was 38 pounds, and a weight of 35 pounds would make 
the price of 5.19 per carton 1/2 cent above the contract maximum price. We 
conclude that the cartons weighed 38 pounds. At 38 pounds per carton the 
445 cartons shipped weighed 16,910 pounds, or 26,090 pounds short of the 
contracted per load weight. Respondent is, therefore, entitled to a credit for 
freight in the amount of $782.70. This amount deducted from the $2,309.55 
invoice price leaves $1,526.85 still due from respondent to complainant on this 
load. 
INVOICE 4935 - Finding 33 

Respondent does not contest the amount claimed due on this load, and 
therefore, we conclude that the full invoice price of $434.00 is due and owing 
to complainant. 
INVOICE 4936 Finding 34 

According to the invoice these 522 cartons of avocados weighed 36 pounds 
each, or 18,792 pounds for the load. This means that the load was 24,208 
pounds short, and that respondent is entitled to a credit for freight in the 
amount of $726.24. this amount deducted from the invoice price of $2,630.88 
leaves $1,904.64 still due from respondent to complainant on this load. 
INVOICE 4985 - Finding 35 

Respondent cites the federal inspection as justification for dumping the 
whole load of avocados shipped under this invoice. However, there are 
several problems that preclude respondent’s reliance upon the inspection as 
a defence as to the amount claimed on this load. First, the invoice shows that 
a total of 316 boxes of "Dbl Ctn Avocados" in eight different sizes were 
included on this load. When these boxes are combined with the 324 boxes of 
process grade avocados it is clear that the load contained 640 boxes of 
avocados. However, the federal inspection covered only 525 boxes of 
avocados, and more importantly, such inspection does not break the boxes 
inspected down into separate lots. This raises a question whether the 
inspection covered the subject avocados or some other lot of avocados. 
Moreover, the inspection was not performed until the afternoon of Jan. 15, 
1991, or six days after shipment, and the temperatures noted were 58 to 59 
degrees fahrenheit, which is too high. We are unable to find that respondent 
has met its burden of proving that transportation services and conditions were 
normal as to this load, and therefore respondent has not proven a breach by 
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complainant as to condition as to this load. 

Respondent claimed a freight loss on this load in the amount of $1,290. 
However, if we assume a weight of 28 pounds per carton for the 316 "Dbl Ctn 
Avocados," and a weight of 35 pounds per carton for the process grade 
avocados, then the load contained a total of 20,188 pounds, or 22,812 pounds 
less than called for in the contract between the parties. At $.03 per pound 
respondent is entitled to a credit of $684.36 against the $4,767.06 invoice price 
of this load. Respondent owes complainant a balance of $4,082.70 on this 
load of avocados. 


* * * 


Two matters remain involving charges alleged by respondent against the 
total amount due to complainant. First, respondent seeks to off-set, or 
counterclaim, for a charge-back in the amount of $5,792.75 made on August 
16, 1990, and documented by exhibit 21 attached to its answering statement. 
Exhibit 21 consists of three documents: an invoice issued by respondent to 
Pancho’s showing a credit amount of $5,792.75; a largely illegible listing of 
avocado returns and credits apparently issued by Pancho’s; and a handwritten 
note, the author of which is not disclosed, which basically says that Pancho’s 
had to take credit for decayed avocados in the amount of $5,792.75. There is 
no evidence in the form of a neutral inspection to support the credit, nor is 
there any allegation that complainant agreed to the credit. This claim cannot, 
therefore, be allowed. 

Second, respondent seeks to off-set, or counterclaim, for $22,262.50 in cover 
purchases. Respondent did not deduct from its claim the amount which it 
would have received from Pancho’s on these alleged cover purchases. 
However, more importantly, respondent did not show that the purchases were 
of similar product.* The claim for cover costs must also be denied. 

The total of the amounts which we have found due to complainant from 
respondent is $73,257.76. From this should be deducted respondent’s claimed 
payment of $7,000.00 which complainant has not denied. The net amount still 
due from respondent to complainant is, therefore, $66,257.76. Respondent’s 
failure to pay complainant this amount is a violation of section 2 of the Act 
for which reparation should be awarded from respondent to complainant. 


*8See our discussion of this issue in relation to respondent’s claim for loss of profits near 
the beginning of the conclusions. 
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The above treatment of the issues between respondent and complainant also 
resolves the issues involved in respondent’s counterclaim. The counterclaim 
should, therefore, be dismissed. 

Section 5(a) of the Act requires that we award to the person or persons 
injured by a violation of section 2 of the Act “the full amount of damages 
sustained in consequence of such violations." Such damages include 
interest.” Since the Secretary is charged with the duty of awarding damages, 
he also has the duty, where appropriate, to award interest at a reasonable rate 
as a part of each reparation award.” We have determined that a reasonable 
rate is 10 percent per annum. 

Order 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $66,257.76, with interest thereon at the rate of 
10% per annum from February 1, 1990, until paid. 

Copies of this order shall be served upon the parties. 


YALES KING INTERNATIONAL, v. DANNY & SONS, INC. 
PACA Docket No. R-92-67. 
Decision and Order issued March 11, 1993. 


Contracts — modification — effect of unilateral price reduction. 

Notice of Breach — different standards for material breach and breach of warranty. 

Notice of Breach — precise self-limiting notice of material breach not effective as to other 
material breach or breach of warranty. 


Where complainant sold potatoes to respondent, and respondent gave notice of material breach 
as to number of sacks shipped of particular sizes, and such notice gave complainant no hint that 
there might be any trouble with any other aspect of the shipment, such notice was not effective 
as to other material breach of contract or as to breach of warranty. A slightly longer period of 


*L & N Railroad Co. v. Sloss Sheffield Co., 269 U.S. 217 (1925); L & N Railroad Co. v. Ohio 
Valley Tie Co., 2A2 U.S. 288 (1916). 


“See Perl Grange Fruit Exchange, Inc. v. Mark Bernstein Company, Inc., 29 Agric. Dec. 978 
(1970); John W. Scherer v. Manhattan Pickle Co., 29 Agric. Dec. 335 (1970); and W. D. Crokett 
v. Producers Marketing Association, Inc., 22 Agric. Dec. 66 (1963). 
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time than what would be allowed for notice of breach of warranty was allowed for a notice of 
material breach, where complainant did not contest the occurrence of the breach, since the 
breach was not closely related to the perishability of the goods. A unilateral reduction in the 
price of the potatoes by complainant, which was not accepted by or agreed to by respondent, did 
not bind complainant contractually. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Stephen McCarron, Silver Spring, MD, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $36,790.00 in connection with four transactions in interstate 
commerce involving potatoes. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complainant. 
The answer also included a counterclaim in the amount of $33,605.72 arising 
out of the same transactions as those complained of in the complaint. 
Complainant filed a reply to the counterclaim denying any liability thereunder. 

The amounts claimed, in both the formal complaint and in the counterclaim, 
exceed $15,000.00, however, the parties waived oral hearing, and therefore the 
shortened method of procedure provided in the Rules of Practice (7 C.F.R. 
§ 47.20) is applicable. Pursuant to this procedure the verified pleadings of the 
parties are considered a part of the evidence in the case as is the 
Department’s report of investigation. In addition the parties were given an 
opportunity to file evidence in the form of sworn statements. Complainant 
filed an opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. Both parties filed briefs. 


Findings of Fact 


1. Complainant, Sales King International, is a corporation whose address 
is 5250 N. Palm #201, Fresno, California. At the time of the transactions 
involved herein complainant was licensed under the Act. 

2. Respondent, Danny & Sons, Inc., is a corporation whose address is 1501 
Cherry Hill Road, Baltimore, Maryland. At the time of the transactions 
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involved herein respondent was licensed under the Act. 
INVOICE NO. 30764 
3. On or about September 7, 1990, complainant sold to respondent one 
railway carload of potatoes as follows: 


840 100Ib. sacks, 6 0z., U.S. No. 2, Umatilla Con. Russet, at $ 6.00 or $ 5,040.00 
450 100Ib. sacks, 12 oz., U.S. No. 2, Umatilla Con. Russet, at $12.00 or _5,400.00 
1,290 10,440.00 
Temperature Recorder 23.50 
Temperature Recorder 23.50 


$10,487.00 


4. On September 7, 1990, at 8:15 a.m., the potatoes were shipped from 
Umatilla, Oregon, on railway car No. UPFE 458066, to respondent in 
Baltimore, Maryland. Complainant issued an invoice on September 12, 1990, 
showing the information quoted in finding 3 above. The car arrived at 
destination on September 17, at approximately 5:00 p.m., and respondent was 
notified of arrival on September 18, at approximately 8:00 a.m. Respondent 
ordered the car placed at approximately 6:00 p.m. on September 20, and the 
railroad placed the car at respondent’s siding on September 21, at 
approximately 5:00 p.m. The car was released back to the railroad at 
approximately 9:00 p.m. on September 25, 1990. 

5. On September 26, 1990, a federal inspection of potatoes was made in 
respondent’s warehouse with the following results in relevant part: 


HOUR: 12:15 p.m. 


APPLICANT STATES UNLOADED FROM: UPFE 458066 


APPLICANT STATES: Approximately 1100 sacks (min. 6 0z.) potatoes; 
36 sacks 10 oz. minimum potatoes. 


PRODUCT: Long Russet Potatoes [illegible] Burlap, sacks printed: 
"Heritage 76 Russet Potatoes. Umattlla Produce 100 Ibs net. Produce of 
USA." "U.S. No. 2" and designated "6 oz minimum lot"; or "Baker" and 
designated by applicant as 10 oz minimum. 
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SIZE: 10 oz minimum lot: from 6 to 22 ounces, Generally 10 to 17 ounces 
in weight with 8 % under 10 ounces (6 to 10% per sample), in weight. 
6 oz minimum lot: From 3 to 20 ounces, mostly 6 to 15 ounces in weight. 
undersize ranges from 8 to 14% per sample, average 8% under 6 ounces 
in weight. 


QUALITY: 10 oz lot: Practically no grade defects. 6 oz lot: Practically 
no grade defects. 


CONDITION: 10 oz lot: Generally firm. Soft Rot ranges from 1 to 6% 
per sample, average 3% Bacterial Soft Rot in mostly early, some in 
advanced stages. 

6 oz lot: Generally firm. Soft Rot ranges from 2 to 9% in most 
samples, none in many, average 3% Bacterial Soft Rot in mostly early, 
many in advanced stages. 


GRADE: Each Lot: Fails to grade U.S. No 2, 10 ounces minimum or 6 
ounces minimum account of undersize. 


6. On September 29, 1990, at 9:15 a.m., respondent sent complainant a fax 
message which stated in relevant part as follows: 


Deliver the following message to: 


Name:_ Stan 


Sent by: 
Name:_Gus 


Comments: 


UPFE 458066 

Received 

1136 6 oz. min 100 lb 
36 10 oz. min 100 Ib 
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7. On December 19, 1990, respondent sent complainant the following 
message in relevant part: 


UPFE Railcar #458066 


Load received on Sept. 24, 1990 


All potatoes are undersized creating greater overstock situation and, due 
to this, we are again forced to drastically reduce the price to sell the 
potatoes as fast as possible to avoid a greater problem. On this particular 
load, it is necessary to invoice Sales King for our expenses because they 
are greater than the gross sales. 


The breakdown is as follows: 


Gross Sales: $5860.00 
Less Freight: 6250.00 
Less Demurrage #1: 120.00 
Less Demurrage #2: 340.00 
Less Unloading Charge: 200.00 
Less Handling Fees: 586.00 
Less Inspection Fee: 82.68 
Demurrage 

BALANCE DUE TO D & S: $1718.68 


8. On December 31, 1990, complainant sent respondent the following fax 
message in relevant part: 


FROM: Stan Ross 


ATTENTION: Gus 
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MESSAGE: 
Our file # 30764 - 24386 


Please recheck your figures on this load - Sales King on behalf of the 
grower can not accept any loss on this load due to an untimely inspection 
and delays with your receiving after notification by the railroad that the 
load was available to you. 


INVOICE NO. 30895 
9. On or about September 10, 1990, complainant sold to respondent one 
railway carload of potatoes as follows: 


2,326 SOIb. sacks, 10 oz., U.S. No. 2, Bakers, Umatilla Con. Russet, at $ 7.00 or $16,282.00 


Temperature Recorder 23.50 
Temperature Recorder 23.50 
$16,329.00 


10. On September 10, 1990, at 5:15 p.m., the potatoes were shipped from 
Umatilla, Oregon, on railway car No. UPFE 455191, to respondent in 
Baltimore, Maryland. Complainant issued an invoice on September 14, 1990, 
showing the information quoted in finding 9 above. The car arrived at 
destination on September 19, at approximately 2:00 a.m., and respondent was 
notified of arrival on September 19, at approximately 8:00 a.m. Respondent 
ordered the car placed at approximately 8:00 p.m. on October 10, and the | 
railroad placed the car at respondent’s siding on October 11, at approximately | 
5:00 p.m. The car was released back to the railroad at approximately 7:00 | 
p.m. on October 12, 1990. 

11. On October 18. 1990, at 9:50 a.m., respondent sent complainant a fax | 
message, which stated in relevant part as follows: 


Deliver the following message to: | 


Name:_Stan Ross 


Sent by: 
Name:_Gus Hajimihalis 2.0 
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mments: 


UPFE 455191 

2248 - 10 oz #2 SOlb. Burlap 
Market Protection 

F.O.B. [illegible] Upon Arrival 
8.25 per 100 wt 


11. On December 20, 1990, respondent sent complainant the following 
message in relevant part: 


UPFE Railcar #455191 


Received 2248 50 Ib. sacks 


GROSS SALES ON LOAD: $12364.00 
LESS EXPENSES: 
UNLOADING FEES: 200.00 
HANDLING CHARGES 562.00 
CSX DEMURRAGE: 876.92 
CSX MECHANICAL DETENTION: 2300.00 
UP RAILROAD: 6250.00 
TOTAL EXPENSES: 10188.92 
BALANCE DUE TO SALES KING: $ 2175.08 


12. On December 31, 1990, complainant sent respondent the following fax 
message in relevant part: 


FROM: Stan Ross 


ATTENTION: Gus 
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MESSAGE: 
Our file # 30895 - 24406 
Please go over this file - Due to untimely delays by you ordering the car 
into your place - Sales King on behalf of our grower will not accept any 
deductions on this load from f.o.b. sale - the return to Sales King on this 
load should be at the full f.0.b. price. 
INVOICE NO. 30898 


13. On or about September 11, 1990, complainant sold to respondent one 
railway carload of potatoes as follows: 


1,300 100Ib. sacks, U.S. No. 2, Non/A, Umatilla Con. Russet, at $ 3.00 or $3,900.00 


Temperature Recorder 23.50 
Temperature Recorder 23.50 





$3,947.00 


14. On September 11, 1990, at 11:00 p.m., the potatoes were shipped from 
Umatilla, Oregon, on railway car No. UPFE 454747, to respondent in 
Baltimore, Maryland. Complainant issued an invoice on September 17, 1990, 
showing the information quoted in finding 13 above. The car arrived at 
destination on September 19, at approximately 2:00 a.m., and respondent was | 
notified of arrival on September 19, at approximately 8:00 a.m. Respondent | 
ordered the car placed at approximately 5:00 p.m. on October 2, and the | 
railroad placed the car at respondent’s siding on October 3, at approximately 
6:00 p.m. The car was released back to the railroad at approximately 3:00 | 
p-m. on October 5, 1990. 

15. On October 5, 1990, a federal inspection of potatoes was made at | 
respondent’s warehouse with the following results in relevant part: 


HOUR: 12:35 p.m. 
INITIAL AND NUMBER: UPFE 454747 PARTLY UNLOADED 


TEMPERATURES: Range 48° to 51° 


ne 
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APPLICANT STATES: 1300 sacks 
PRODUCT: Long russet POTATOES in burlap sacks printed “Heritage 


Russet Potatoes US NO 2 Umatilla Packing Co. Umatilla, OR 100 lbs 
net. 


SIZE: From 3 to 12 ounces in weight, with 33 to 70% per sample, average 
50% under 6 ounces. 


CONDITION: Generally firm. soft rot ranges 1 to 13% in most samples, 
some none, average 5% Bacterial Soft Rot in advanced stages. 


REMARKS: Inspection made during process of unloading. Size based on 

6 ounce minimum at applicant’s request. 

16. On October 5. 1990, at 2:20 p.m., respondent sent complainant a fax 
message, which stated in relevant part as follows: 


Deliver the following message to: 


Name:_ Stan Ross 


Sent by: 
Name: 
Comments: 
Count 1219 100# Sacks 


UPFE 454747 
Following is the Federal Inspection 


17. On an undisclosed date respondent sent complainant the following 
message in relevant part: 
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Railcar 


UPFE 454 747 


Received 1219 100 lb. sacks of October 5, 1990. Federal inspection 
#552996 shows potatoes are undersized and they are showing signs of 
decay. Due to this, 300 sacks had to be dumped. There was a 
considerable amount of rail demurrage and mechanical detention incurred 
by Danny and Sons on this load. It is necessary to invoice Sales King for 
our expenses because they are greater than the gross sales. 


The following is a breakdown of expenses of this load: 


10/05/90 FEDERAL INSPECTION 3552976 $ 57.68 
10/17/91 FEDERAL DUMP INSPECTION #553092 31.00 
UNION PACIFIC RAILROAD #114746 6250.00 
CSX RAILROAD (MECHANICAL DETENTION) #1260210 1390.00 
CSX RAILROAD (DEMURRAGE) #1586850 738.46 
MUNICIPAL DUMP CHARGE 632.50 
DANNY AND SONS DUMP CHARGE 400.00 
(4 TRUCKLOADS X 100) 

DANNY AND SONS HANDLING CHARGE 1219.00 
UNLOADING CHARGE 200.00 
TOTAL EXPENSES: $10768.64 
LESS GROSS SALES: 5175.00 
BALANCE DUE TO DANNY AND SONS $ 5593.64 


18. On December 31, 1990, complainant sent respondent the following fax 
message in relevant part: 


FROM: Stan Ross 
ATTENTION: Gus 


MESSAGE: 
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Our file # 30898 - 24391 


Please go over your numbers on this file - Sales King on behalf of our 
grower will not accept any loss on this load - due to unnecessary delays 
with your company ordering the car into your business after notification 
by the railroad and a very untimely inspection - we expect a return. 


INVOICE NO. 30899 


19. On or about September 10, 1990, complainant sold to respondent one 
railway carload of potatoes as follows: 





1,081 100Ib. sacks, 6 oz., U.S. No. 2, Umatilla Con. Russet, at $ 5.00 or $ 5,305.00 
150 100Ib. sacks, non/A, U.S. No. 1, Umatilla Con. Russet, at $ 4.00 or 600.00 
20 100Ib. sacks, non/A, U.S. No. 2, Umatilla Con. Russet, at $ 2.00 or 40.00 

__7 100lb. sacks, 10 oz. baker, No. 2, Umatilla Con. Russet, at $ 5.00 or 35.00 

1,258 $ 5,980.00 

Temperature Recorder 23.50 
Temperature Recorder 23.50 
$ 6,027.00 


20. On September 11, 1990, at 2:00 p.m., the potatoes were shipped from 
Umatilla, Oregon, on railway car No. UPFE 455937, to respondent in 
Baltimore, Maryland. Complainant issued an invoice on September 17, 1990, 
showing the information quoted in finding 19 above. The car arrived at 
destination on September 19, at approximately 2:00 a.m., and respondent was 
notified of arrival on September 19, at approximately 8:00 a.m. Respondent 
ordered the car placed at approximately 3:00 p.m. on October 5, and the 
railroad placed the car at respondent’s siding on October 5, at approximately 
5:00 p.m. The car was released back to the railroad at approximately 4:00 
p.m. on October 8, 1990. 

21. On October 9, 1990, a federal inspection of potatoes was made at 
respondent’s warehouse with the following results in relevant part: 


HOUR: 3:30 p.m. 
APPLICANT STATES UNLOADED FROM: UPFE 455 937 


APPLICANT STATES: 1100 sacks 
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PRODUCT: Long russet POTATOES in burlap sacks with no marks, 
tagged "Umatilla Packing Co., Umatilla, OR 100 Ibs. 


SIZE: 4 to 12 ounces in weight. From 3 to 40% per sample, average 11% 
under 6 ounces. 


CONDITION: Generally firm. Average 2% serious damage by Fusarium 
tuber Rot (dry and moist types). No soft rot in 60% of samples, 3 to 5% 
in 40%, average 2% Slimy Soft Rot in various stages. 


REMARKS: Size based on 6 ounce minimum at applicant’s request. 


22. On October 10. 1990, at 4:50 p.m., respondent sent complainant a fax 
message, which stated in relevant part as follows: 


Deliver the following message to: 


Name:_ Stan Ross 


Sent by: 
Name:_Gus Hajimihalis 
Comments: 
Following is the Inspection on UPFE 455937 
Count on the car is as follows: 
1,121 100lbs Bag. 


There were no markings to designate which bags were "A" size 
All potatoes are undersize 


The market here on #1 A-Size potatoes is 3.80 per S50lb Delvd. 
What are #2’s worth??? 


It doesn’t look good!!! Please call me? 


YALES KING INTERNATIONAL, v. DANNY & SONS, INC. 727 
52 Agric. Dec. 715 


23. On December 20, 1990, respondent sent complainant the following 
message in relevant part: 


Railcar 
UPFE 455937 
1121 sacks received. All potatoes are undersized and show decay. Due 
to severe overstock of small, rotten potatoes, this entire load had to be 


dumped. It is necessary to invoice sales King for our expenses incurred 
on this load. 


The following is a breakdown of expenses: 


FEDERAL INSPECTION #552988 $ 81.68 
FEDERAL DUMP INSPECTION #032067-1 32.68 
MUNICIPAL DUMP CHARGES 2968.50 
DANNY AND SONS DUMP CHARGE (8 LOADS) 800.00 
HANDLING CHARGE 1121.00 
UNLOADING CHARGE 200.00 
UP RAILROAD #114758 6250.00 
CSX DEMURRAGE CHARGE #1586850 876.92 
CSX MECHANICAL DETENTION 1950.00 
CSX DEMURRAGE INCURRED DUE TO SHIPPING OF 

UNDERSIZED POTATOES CREATING OVERSTOCK 

UPFE #455257 3910.00 
BALANCE DUE TO DANNY AND SONS $18190.78 


* * * 


24. On January 9, 1991, the following fax message, in relevant part, was 
sent from complainant to respondent: 


FROM: Stan Ross 


ATTENTION: Gus 
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MESSAGE: 


File S.K. P.O. # D & S Payable Original F.O.B. Invoice Settlement 


30764 - 24386 0728 6038 10,487.00 5,243.50 
30895 - 24406 0734 6315 16,389.00 8,194.50 
30898 - 24391 0739 6084 3,947.00 1,973.50 
30899 - 24407 0740 6308 6,027.00 3,013.50 





Total 18,425.00 


These are settlement figures for these loads - Need check made out and 
sent today please fax your check number to cover this amount. 


25. On January 17, 1991, the following fax message, in relevant part, was 
sent from complainant to respondent: 


FROM: Stan Ross 


ATTENTION: Gus 


MESSAGE: 
File # P.O. # Original F.O.B. Price Adjustment Final Settlement 
30764 - 24386 0728 10,487.00 5243.50 4089.93 
30895 - 24406 0734 16,389.00 8194.50 6391.71 
30898 - 24391 0739 3,947.00 1973.50 1,539.33 
30899 - 24407 0740 6,027.00 3013.50 2350.53 





Total 14,371.50 


Gus - Put check numbers on these and fed ex the checks - 


26. The informal complaint was filed on March 21, 1991, which was within 
nine months after the causes of action herein accrued. 
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Conclusions 


Complainant alleges that between September 7, and 11, 1990, it sold to 
respondent four rail car loads of potatoes at f.o.b. prices, that the cars were 
shipped at about the time of sale, and accepted by respondent upon arrival. 
Complainant seeks to recover the f.o.b. sale price for each car. 

Respondent, in its response to the informal complaint, and in its answer, 
alleges that the first car was sold on an open basis, and that the remaining 
three cars were sent by complainant without having been solicited by 
respondent, and without any contract existing between the parties as to such 
cars. Respondent states that subsequent to the arrival of such cars it informed 
complainant that the potatoes were undersize, out of grade, and of poor 
quality, and that the parties then agreed to respondent handling such cars for 
complainant’s account. Respondent’s Constantine (Gus) Hajimihalis, who 
conducted all negotiations on respondent’s behalf, made the following 
response, in relevant part, to the Department’s original inquiry concerning the 
transactions: 


Every load was shipped on an open basis and was to be priced after sale. 
Against our wishes, Sales King continued to load and ship an additional 
three loads after the first one. Apparently, Sales King loaded the product, 
directed the railcar to us and notified us after the product was shipped. 
We advised Sales King that we did not want this product. As the potatoes 
arrived, much to our dismay, we found several problems. The product 
was undersized and out of grade with poor quality (see attached USDA 
inspection reports which indicate this). At this point, Sales King asked us 
to handle the potatoes for their account. Any expenses incurred in the 
above would be deducted from Sales King returns. In the event that a 
negative return was incurred, Sales King would reimburse Danny and 
Sons. This was clearly stated and understood by all parties involved. . . 


Unless the reference is to previous loads which are not disclosed in the 
record, we are at a loss to envision how "every load" could have been "shipped 
on an open basis to be priced after sale" (which clearly requires a contract 
between the parties), when the last three loads were shipped without 
respondent’s consent. However, there is a more formidable problem with 
respondent’s position as stated by Mr. Hajimihalis above, and reiterated in 
respondent’s answer. Respondent submitted, as a part of its answering 
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statement, an affidavit by Stan Ross, complainant’s salesman who handled 


most negotiations on complainant’s behalf. While the statement does not tl 
support complainant’s view of the transactions, it also conflicts with the view | i 
of respondent. Such affidavit states, in relevant part, as follows: _ 
, il 
a 
2. During September, 1990, I sold four (4) loads of potatoes to Danny id 
& Sons. The potatoes were packed and shipped by Umatilla Packing in _ ob 
Oregon. I had shipped a number of loads of potatoes from Umatilla ai 
Packing that season prior to the deal with Danny & Sons, and I had 
experienced problems with the quality and size of potatoes packed by 0 
Umatilla Packing. a 
3. The four (4) loads of potatoes were sold and shipped during a four- P 
day period from September 7, 1990 through September 11, 1990. I put b 
a price on these potatoes originally, but I agreed as per Cameron tc 
Dale'Danny & Sons would have full market protection, which meant that a 
if the market changed, the price would be revised. al 
When the first load of potatoes arrived, Gus from Danny & Sons ta 
notified me that they were undersized and contained decay. I received a ol 
USDA inspection certificate which verified this. I agreed that the term tr 
of sale should be changed to an open billing because the potatoes that se 
had been shipped were not what was ordered by Danny & Sons. sk 
4. Similar problems occurred regarding two (2) of the three (3) loads 
which arrived later. The terms of sale on these two (2) loads were also Pe 
changed to an open billing. On the third load, for which there was no PI 
inspection, there was a large price reduction. pe 
5. After I agreed as per Cameron Dale that Danny & Sons could 
handle all of the problem loads on an open basis, I was later advised that 


this was unacceptable by the head office in Fresno and I was directed to 
put reduced prices on each of the loads. 


In summary, Mr. Ross would have us believe that all the loads were first sold 
at a definite f.o.b. price, that the contracts were then modified to allow 
respondent market protection on all the loads, that the terms of sale were 
then changed, on the three cars which were inspected, to “open,” with a 


‘Cameron Dale was the supervisor of complainant’s office in Yakima, Washington were 
Ross worked. 
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sharply reduced price for the car which was not inspected, and that finally, at 
the insistence of his superiors the agreement for an "open" sale as to the three 
inspected loads was unilaterally abandoned, and the price was instead reduced 
on all the loads. Yet the party that offers this testimony by Mr. Ross also 
insists through its principal witness that there was never a sale at a price for 
any of the cars, that only the first car was purchased at all, but on a contract 
that was "open" as to price, and that the last three cars were shipped without 
benefit of a contract and against respondent’s wishes, and subsequently, by 
agreement, handled on consignment. 

It is somewhat disconcerting to reflect that these two visions of what 
occurred derive from the very two individuals who handled all communications 
and almost all negotiations between the parties. Respondent’s counsel 
presented a conflation of these two narrations in respondent’s brief, but the 
basis on which sections of each account were selected and rejected in order 
to arrive at the conflation was not disclosed. While there are, no doubt, 
minds capable of constructing a rational harmonization of these two 
apparently conflicting accounts, we have decided to undertake the less arduous 
task of allowing the documents and messages generated by the parties to be 
our principal guide in determining the parties’ agreements as to each of the 
transactions. Before we deal with each transaction separately there are 
several matters which have general applicability to all or most of the 
shipments. 

First, according to market reports submitted by respondent covering the 
period from September 20, through October 22, 1990, for Jessup, Maryland, 
prices for russet potatoes were in general decline during the first half of the 
period, and about steady during the latter half of the period. 

Second, respondent’s Constantine Hajimihalis justified charging the large 
demurrage fees to complainant on the ground that complainant was made 
aware that respondent was not able to unload more than one car at a time at 
its receiving dock: 


Our receiving dock can only facilitate one load at a time. Sales King was 
made aware of this. They were notified that if loads were sent back to 
back, the railroad would incur mechanical detention and demurrage 
charges. ... 

Furthermore, we made it a point to inform Sales King of the "snowball" 
effect that continual shipment back-to-back would cause, which was 
mainly a backlog at our receiving dock, causing mechanical detention and 
demurrage. Had we not received the assurances that we did, the product 
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would have been rejected. Only a fool would have received this inferior 
product without protection. 


However, the record shows that a whole week passed between the release of 
the first car from respondent’s control back to the railroad, and respondent’s 
ordering of the next car to its receiving dock. Moreover, the whole process 
for receiving and unloading the four cars took from September 18, the day of 
first arrival notice, until October 12, when the last car was released to the 
railroad, or a total of 22 days. This amounts to a total of 5 1/2 days to 
receive each car. It seems to us that the “snowball” should have melted 
several times over in the time which respondent occupied in unloading these 
cars. In addition, if we were to believe respondent’s contention that the last 
three cars were sent without its permission, we are confronted with the 
incongruity of respondent’s acceptance of such cars in the face of an admitted 
inability or unwillingness to handle them properly. To receive produce on 
consignment involves one in fiduciary duties. A produce receiver should not 
accept produce on consignment which it is unable or unwilling to promptly 
unload and sell. 

Third, if there was, as we have found, a contract as to each car, it is clear 
that complainant committed a material breach as to some of those contracts 
by shipping potatoes that in several instances did not meet the contracted size 
specifications.” 

Fourth, in no instance has respondent presented evidence that complainant 
breached the contracts as to the condition’ of the potatoes. All of the subject 


*While complainant points to inspections at shipping point which supposedly show that the 
potatoes met the "manifest" designations as to size on such certificates, the certificates submitted 
by complainant are merely certifications that the potatoes were inspected, and do not amount 
to certifications that such potatoes conform to the “manifest’ designations. 


3-Quality” and “condition” are terms of art as used in inspection certificates, U. S. Grade 
Standards, and within the produce industry. Generally “condition” defects are those which are 
subject to change due to a worsening of the defect. All decays are condition defects. “Quality” 
or “permanent grade" defects are generally not subject to change. The U.S. Grade Standards 
for a commodity will generally have tolerances specified for both quality and condition defects. 
"Grade" is often, but not always, used as a synonym for "quality." See 10 N. Hari, Agricultural 
Law § 72.10[4][b] at note 82. 
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cars were sold f.0.b. shipping point. The Regulations’, in relevant part, define 
f.o.b. as meaning “that the produce quoted or sold is to be placed free on 
board the boat, car, or other agency of the through land transportation at 
shipping point, in suitable shipping condition . . . , and that the buyer assumes 
all risk of damage and delay in transit not caused by the seller irrespective of 
how the shipment is billed." Suitable shipping condition is defined’, in 
relevant part, as meaning, "that the commodity, at time of billing, is in a 
condition which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal deterioration at 
the contract destination agreed upon between the parties."© Considering the 
lateness of the three inspections, the subject potatoes were clearly in excellent 
condition when shipped. 


“7 C.F.R. § 46.43 (i). 
57 CER. § 46.43(j). 


®The suitable shipping condition provisions of the Regulations ( 7 C.F.R. § 46.43(j)) which 
require delivery to contract destination "without abnormal deterioration", or what is elsewhere 
called "good delivery" ( 7 C.F.R. § 46.44), are based upon case law predating the adoption of the 
Regulations. See Williston, Sales § 245 (rev. ed. 1948). Under the rule it is not enough that a 
commodity sold f.o.b., U.S. No. 1, actually be U.S. No. 1 at time of shipment. It must also be 
in such a condition at the time of shipment that it will make good delivery at contract 
destination. It is , of course, possible for a commodity that grades U.S. No. 1 at time of 
shipment, and is shipped under normal transportation service and conditions, to fail to make 
good delivery at destination due to age or other inherent defects which were not present, or were 
not present in sufficient degree to be cognizable by the federal inspector, at shipping point. 
Conversely, since the inherently perishable nature of commodities subject to the act dictates that 
a commodity cannot remain forever in the same condition, the application of the good delivery 
concept requires that we allow for a "normal" amount of deterioration. This means that it is 
entirely possible for a commodity sold f.0.b. under a U.S. grade description to fail, at destination, 
to meet the published tolerances of that grade, and thus fail to grade at destination, and 
nevertheless make good delivery. This is true because under the f.o.b. terms the grade 
description applies only at shipping point and the applicable warranty is only that the commodity 
thus sold will reach contract destination without abnormal deterioration, not that it will meet the 
grade description at destination. If the latter result is desired then the parties should effect a 
delivered sale rather than an f.o.b. sale. See Pinnacle Produce, Ltd. v. Produce Products, Inc., 46 
Agric. Dec. 1155 (1987); G & S Produce v. Morris Produce, 31 Agric. Dec. 1167 (1972); Lake Fruit 
Co. v. Jackson, 18 Agric. Dec. 140 (1959); and Haines Assn. v. Robinson & Gentile, 10 Agric. Dec. 
968 (1951). For all commodities other than lettuce (for which specific good delivery standards 
have been promulgated) what is "normal" or abnormal deterioration is judicially determined. 
See Harvest Fresh Produce Inc. v. Clark-Ehre Praduce Co., 39 Agric. Dec. 703 (1980). 








734 PERISHABLE AGRICULTURAL COMMODITIES ACT 


Fifth, respondent sought to "account" to complainant as though each of the 
cars was authorized to be handled on a consignment basis, and contended that 
the last three cars were contracted on such basis. However, in no instance did 
respondent render a proper accounting covering its sales of the potatoes. 
Respondent submitted documents (see findings 7, 11, 17, and 23) which 
reported gross or no sales. However, the documents referred to do not show 
the amounts realized from the sale of each lot of produce or the dates of any 
such sales, and therefore do not constitute accountings as contemplated by the 
Regulations.’ 

Sixth, as a fall-back position, respondent asserts that complainant entered 
into an agreement to settle the claims as to each car, and that such agreement 
is evidenced by the documents set fort in findings 24, and 25. However, an 
offer of settlement is not binding unless it is accepted, and there is no 
evidence on this record that respondent accepted any of the settlements 
offered in the two documents. There is, nevertheless, a question as to what 
effect, if any, should be given to what was apparently a unilateral reduction in 
price proffered by complainant as evidenced by the "Price Adjustment" column 
in the document quoted in finding 25. This might especially be considered the 
case in light of the provision of the Uniform Commercial Code which 
dispenses with consideration as a necessary ingredient for a modification of 
a contract.* Even so, the section in question does not do away with an even 
more basic ingredient of contract, namely agreement. The record here does 
not reflect any agreement by respondent, prior to complainant’s evident 
withdrawal of the offer by the filing of its informal complaint for the full 
original invoice price, to the modified prices offered by complainant. In the 
absence of such agreement no contract, or modified contract, came into 


See 7 CF.R. § 46.2(y)(1). While this regulation applies only to consignments, the same 
type of accounting has been held necessary for application of the normal measure of damages 
for accepted goods as to which there has been a breach. See, for example, New England Grape 
Distributors v. Crane Distributing Company, 30 Agric. Dec. 992 (1971); Ralph Samsel Company 
v. L. Gillarde Sons Company, 19 Agric. Dec. 374 (1960); Ecco Packing Co. v. Cortley Frosted 
Foods, Inc., 11 Agric. Dec. 112 (1952); Anonymous, 8 Agric. Dec. 257 (1949); and Alexander 
Marketing Company v. Jesse Martin, 4 Agric. Dec. 777 (1945). 


SUCC § 2 - 209 


(1) An agreement modifying a contract within this article needs no consideration to be 
binding. 
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existeuce by which complainant could be bound.’ 

We will now consider each load of potatoes as to the contract terms which 
existed between the parties, and as to the respective liability of each party. 
The first load, represented by invoice number 30764, was invoiced on 
September 12, as set forth in findings 3 and 4. The first written response 
from respondent, on September 29 (see finding 6), does not object to the sale 
of the potatoes at the prices set forth in the invoice, but does state that the 
car contained 1,136 sacks of the 6 oz. minimum potatoes instead of the 840 
sacks billed, and 36 sacks of 10 oz. minimum potatoes instead of the 450 sacks 
of 12 oz. potatoes billed. There is no complaint in the September 29, 
communication, however, as to the failure of the potatoes to meet the 
contracted size designations as reflected by the federal inspection taken three 
days earlier (see finding 5). The first written complaint that the potatoes were 
undersized was not made until the communication of December 19, 1990 (see 
finding 7).'° The Uniform Commercial Code, section 2-607, provides in 
relevant part that: 


(3) Where a tender has been accepted 
(a) the buyer must within a reasonable time after he discovers or should 
have discovered any breach notify the seller of the breach or be barred 
from any remedy; ... 


White and Summers give three basic reasons for the UCC’s requirement of 
notice of breach. First, the requirement “enables the seller to make 
adjustments or replacements or to suggest opportunities for cure to the end 


°See A. CORBIN, CORBIN ON CONTRACTS, §22, pp. 38-40 (one vol. ed. 1952). 


We have not credited the statement by Stan Ross: "When the first load of potatoes 
arrived, Gus from Danny & Sons notified me that they were undersized and contained decay,” 
due to the generally conflicting statement made by respondent’s "Gus" Hajimihalis. However, 
there are further problems with Ross’s contention quoted above. First, "Gus" is not likely to 
have known that the potatoes were undersize until the time of the federal inspection, and that 
inspection took place some nine days after arrival of the car, and seven to eight days after the 
time when it should have been placed at respondent’s siding. Second, although the potatoes 
likely did contain decay on arrival, the inspection made nine days after arrival did not disclose 
decay in sufficient amounts that we would have found a failure to make good delivery, even had 
the inspection been timely. Thus "Gus" is unlikely to have complained of decay when the 
amounts present did not constitute a breach of contract. 
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of minimizing the buyer’s loss and reducing the seller’s own liability to the 
buyer." Second, it “affords the seller an opportunity to arm himself for 
negotiation and litigation." Third, the notice requirement gives a seller "that 
same kind of mind balm he gets from the statute of limitations." In A. C. 
Carpenter, Inc. v. Boyer Potato Chips’, a case cited by White and Summers 
in the section from which the above quotations were taken, we said: 


The requirement that notice be given within a reasonable time is 
important, especially when the alleged breach concerns perishables. The 
purpose of the rule, as stated in the comment to the UCC, is to defeat 
commercial bad faith. If the seller is notified of a breach within a 
reasonable time he has opportunity to ascertain for himself the nature and 
extent of the breach by taking advantage of UCC section 2-515 which 
gives either party upon reasonable notification to the other, the right to 
inspect, test and sample the goods or have a third party perform similar 
functions for the purpose of ascertaining the facts and preserving 
evidence. 


We conclude that notice of the material breach as to the number of sacks of 
each size of potatoes shipped was prompt.’* However, notice as to the 


ly Wurre & R. SUMMERS, HANDBOOK OF THE LAW UNDER THE UNIFORM COMMERCIAL 
CopE, §11-9, p. 344 (1972). In another section of their book (§3-9, p. 109-110) White and 
Summers take the position that the requirement of notice of breach should be considered among 
those few sections of the UCC which may not be varied by agreement of the parties, even though 
the UCC does not itself so provide. It is pointed out that: 


Without the notice afforded by section 2-607(3), a seller might find himself relatively 
defenseless against a claim for consequential damages. Absent notice, he might not have 
any opportunity to inspect the consequences of the alleged breach, and evidence thereof 
might thus be left entirely in the province of the alleged aggrieved party. But with such 
notice, the seller might have been able to take steps to minimize his damages. . . . 


1298 Agric. Dec. 1557, 7 UCC Rep. Serv. 493 (1969). 


Since a material breach of contract concerns matters not closely related to the 
perishability of the goods, and in this instance was uncontested by complainant, we have allowed 
a less strict time measure as to reasonableness of notice than would be allowed in the case of 
notice as to a breach in regard to "condition" of perishable goods. However, a material breach 
is not totally unrelated to the fact of the goods perishability since proof of the material breach, 
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material breach in regard to failure to meet the contracted 6 oz. minimum, 
and 12 oz. minimum size designation was not given within a reasonable time. 

The Uniform Commercial Code, section 2-714, provides in relevant part 
that: 


(1) Where the buyer has accepted goods and given notification . . . he 
may recover as damages for any non-conformity of tender the loss 
resulting in the ordinary course of events from the seller’s breach as 
determined in any manner which is reasonable. 


Respondent has not furnished us with any information as to market prices 
applicable to U.S. No. 2 russet potatoes, and our own consultation with the 
Market News Branch of the Fruit and Vegetable Division of this Department 
did not disclose any such price quotations. We will therefore assign to the 
1,136 sacks of 6 oz. potatoes the $6.00 f.0.b. contract price billed as to the 840 
sacks of 6 oz. potatoes on September 7, or a total of $6,816.00. The 36 sacks 
of 10 oz. potatoes will be assigned the $5.00 f.0.b. contract price billed for the 
September 10, shipment of U.S. No. 2, 10 oz. potatoes in 100 lb. sacks (see 
finding 19), or $180.00. The total due complainant on this load is $7,043.00, 
rather than the $10,487.00 invoiced. 

The car represented by invoice number 30895 was invoiced on September 
14, and no objection in writing was made by respondent to the terms of the 
invoice. The car arrived on September 19, at 2:00 a.m., and notice of arrival 
was given on the same day at 8:00 a.m. However, respondent did not order 
the car placed until October 10, at 8:00 p.m., and it was not placed at 
respondent’s siding until October 11, at 5:00 p.m., or 22 days after arrival. No 
inspection was made of the contents of this car. The message sent by 
respondent (see finding 10) on October 18, states "Market Protection F.O.B. 
[illegible] Upon Arrival 8.25 per 100 wt." There is no record of any 
objection to this message by complainant, and therefore we take such message 


to a greater or lesser degree depending on the circumstances, will always relate to the continued 
existence of the goods. It should also be noted that the notice given in this instance was 
precisely restricted to the material breach as to number of cartons shipped of the contracted 
sizes. Such notice was inherently self limiting in that it gave complainant no hint that any other 
problems might exist with the shipment. A general notice of trouble or breach would be 
sufficient to cover all breaches of contract that might exist. This notice was not. See discussion 
in S E L International Corp. v. B J B, PACA Docket R-92-103, decided January 21, 1993, 52 
Agric. Dec. _, at footnote 10 (1993). 
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to represent a new agreement between the parties. Furthermore, since we do 
not have any market quotations for U.S. 2 potatoes, and the assertion that the 
market price was $8.25 per hundred weight was not countered by complainant, 
we will take this amount to be the applicable price for the subject potatoes. 
At $8.25 per hundred weight the 2,326 50 Ib. sacks in this car would have had 
a value of $9,594.75. To this should be added the charge for temperature 
recorders, for a total of $9,641.75 which is due on this car. 

The car represented by invoice number 30898 was invoiced on September 
17, and no objection in writing was made by respondent to the terms of the 
invoice. The car arrived on September 19, at 2:00 a.m., and notice of arrival 
was given on the same day at 8:00 a.m. The car was not ordered placed until 
October 2, at 5:00 p.m., or 13 days after arrival and notice thereof. The fax 
message of October 5, (see finding 16) does not complain of any breach, but 
simply references an enclosed federal inspection. Although the inspection 
shows an average of 5 percent decay, or 2 percentage points more than what 
we would allow for good delivery, it does not show a breach of the suitable 
shipping condition warranty because the inspection was made far too late. 
Also the inspection does not show a breach of the contract as to size. The 
contract calls for non/A size potatoes. Size A potatoes are defined in the 
regulations“ as having a minimum diameter of 1 7/8 inches with no 
maximum diameter requirements. In addition the regulations provide that "a 
lot designated as Size A shall contain at least 40 percent of potatoes which are 
2 1/2 inches in diameter or larger or 6 ounces in weight or larger." Non/A 
potatoes would not have to meet this requirement.’* The only size restriction 
on U.S. No. 2 Non/A potatoes shipped from Oregon would be that enjoined 
by the applicable marketing order, which, at the time, imposed a 2 inch in 
diameter, or 4 ounce minimum, requirement. However, there is a 3 percent 
tolerance for undersize potatoes. The inspection shows as to size: "From 3 to 
12 ounces in weight, with 33 to 70% per sample, average 50% under 6 
ounces." Due to the 3 percent tolerance for potatoes under 4 ounces this does 
not demonstrate any violation of the minimum size requirement. There was 
no breach of contract as to this car, and we find that respondent is liable to 


Mee 7 CF.R. §51.1545. 


'SNon/A potatoes are not defined in the Department’s regulations but are generally thought 


of in the trade as 4 and 5 ounce potatoes, but with no requirement that larger potatoes not be 
included. 
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complainant for the full original purchase price, or $3,947.00. 

The car represented by invoice number 30899 was invoiced on September 
17, and no objection in writing was made by respondent to the terms of the 
invoice. The car arrived on September 19, at 2:00 a.m., and notice of arrival 
was given at 8:00 a.m. on the same day. However, respondent did not order 
the car placed until October 5, at approximately 3:00 p.m., and it was placed 
at about 5:00 p.m. on the same day. The potatoes were not inspected until 
October 9, at 3:30 p.m. or some 4 days after the car was placed, and some 20 
days after it was available for placement. Thus, the notice of breach given the 
following day, October 10, was too late.'"* Respondent owes complainant the 
full invoice price for the potatoes in this car, or $6,027.00. 

The total amount which we have found due and owing from respondent to 
complainant is $26,658.75. Respondent’s failure to pay complainant this 
amount is a violation of section 2 of the Act. 

Section 5(a) of the Act requires that we award to the person or persons 
injured by a violation of section 2 of the Act “the full amount of damages 
sustained in consequence of such violations." Such damages include 
interest.’ Since the Secretary is charged with the duty of awarding damages, 
he also has the duty, where appropriate, to award interest at a reasonable rate 
as a part of each reparation award.'* We have determined that a reasonable 
rate is 10 percent per annum. 


Order 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $26,658.75, with interest thereon at the rate of 
10% per annum from October 1, 1990, until paid. 

Copies of this order shall be served upon the parties. 


See discussion applicable to invoice number 30764 at pp. 24-26, supra. 


71, & N Railroad Co. v. Sloss Sheffield Co., 269 U.S. 217 (1925); L & N Railroad Co. v. Ohio 
Valley Tie Co., 242 U.S. 288 (1916). 


18See Perl Grange Fruit Exchange, Inc. v. Mark Bernstein Company, Inc., 29 Agric. Dec. 978 
(1970); John W. Scherer v. Manhattan Pickle Co., 29 Agric. Dec. 335 (1970); and W. D. Croket 
v. Producers Marketing Association, Inc., 22 Agric. Dec. 66 (1963). 
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SEL INTERNATIONAL CORP., v. STAN C. BROWN d/b/a B J B. 
PACA Docket No. R-92-103. 
Decision and Order issued March 11, 1993. 


Netice of Breach - timeliness 
Inspection - timeliness to show breach 


Respondent sold four containers of onions to complainant on an f.o.b. basis for shipment to two 
separate locations in Taiwan. On timely arrival on Sept. 12, at the first port, two of the 
containers were discharged and spent two days in customs. The containers were surveyed at the 
request of complainant’s customer the day following discharge from customs, Sept. 15, but the 
report of the survey was not issued until six days later, Sept. 21, at which time complainant gave 
first notice to respondent of a breach of contract. It was held that the notice was not timely, and 
that complainant was barred from any remedy for breach. The remaining containers were 
estimated to have arrived at the second port three days following arrival of the first two 
containers, or Sept. 15, and, assuming the same amount of time to clear customs, such containers 
should have been available for survey two days later. Survey of one of the containers was made 
on Sept. 21, or four days following its availability for survey. It was held that the notice of 
breach given on the 21st was timely as to this container, but that the survey was not made in a 
timely fashion. However, under prior precedent, it was held that in view of the extreme extent 
of damage shown by the survey a breach was nevertheless shown to have occurred, and damages 
were awarded to complainant. 


George S. Whitten, Presiding Officer 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $16,984.38 in connection with a transaction in foreign commerce 
involving four containers of onions. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complainant. 

The amount claimed in the formal complaint exceeds $15,000.00, however, 
the parties waived oral hearing, and therefore the shortened method of 
procedure provided in the Rules of Practice (7 C.F.R. § 47.20) is applicable. 
Pursuant to this procedure the verified pleadings of the parties are considered 
a part of the evidence in the case as is the Department’s report of 
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investigation. In addition the parties were given an opportunity to file 
evidence in the form of sworn statements. Complainant filed an opening 
statement, respondent filed an answering statement, and complainant filed a 
statement in reply. Complainant also filed a brief. 


Findings of Fact 


1. Complainant, S E L International Corp., is a corporation whose address 
is 1137 S. E. Union Avenue, Portland, Oregon. 

2. Respondent, Stan C. Brown, is an individual doing business as, B J B, 
whose address is P. O. Box 2100, Saratoga, California. At the time of the 
transaction involved herein respondent was licensed under the Act. 

3. On or about August 24, 1990, respondent sold to complainant 3,400 50 
pound sacks of U.S. No. 1 Jumbo onions at $4.75 per sack, f.o.b. Ontario, 
Oregon, for shipment to Taiwan, R.O.C. 

4. On or about August 27, 1990, at shipping point, the onions were loaded 
into four sea containers, NYKU6743620, NYKU6742834, NYKU6733473, and 
CTIU4827281, each containing 850 sacks. At that time and place the onions 
in each van were subjected to federal inspection and found to grade U.S. No. 
1, 3 inch minimun, less than 1 percent decay, fairly bright, with grade defects 
within tolerance. 

5. On August 30, 1990, a bill of lading was issued as to two of the 
containers, NYKU6743620 and NYKU6742834, showing such containers laden 
on board the California Mercury 026 on August 30, 1990, with a port of 
discharge and place of delivery of Kaohsiung, Taiwan. On August 30, 1990, 
a bill of lading was issued as to the remaining two containers, NYKU6733473 
and CTIU4827281, showing such containers laden on board the California 
Mercury 026 on August 30, 1990, with a port of discharge and place of 
delivery of Keelung, Taiwan. 

6. On September 12, 1990, the vessel California Mercury 026 arrived at 
Keelung, Taiwan, and the two containers, NYKU6733473 and CTIU4827281 
were discharged on that date into the custody of customs. On September 14, 
1990, the two containers were discharged from customs and transported to 
Ping Tung Hsien. A survey was applied for on September 15, 1990, and 
carried out on that date by LLoyd’s Agency of Taipei, Taiwan. A copy of the 
survey report was issued on September 21, 1990, and showed the following 
results in relevant part: 


INSPECTION: Upon attending at the consignee’s warehouse in Ping 
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Tung Hsien, on 15th September, 1990, a total of 1,700 bags on 36 wooden 
pallets were found to have been de-stuffed from the two containers prior 
to our arrival, and stored in two places of the warehouse. Some of onions 
in plastic mesh bags were found to be black-spotted, softened, molded 
and decayed to varying degrees and emitting a bad odour. A label sticked 
on each plastic mesh marked with: 


IDAHO OREGON 
DEBCO 
ONIONS 
US. NO.1 22.7 KGS. 
PRODUCT OF U.S.A. 50 LBS. 


As requested by the consignee, 20 bags (10 bags from each place) were 
selected at random and were unpacked/separated for inspecting the extent 
of damage to the contents. The results obtained at the time of the survey 
were as follows: 


NO OF BAGS SURVEY QUANITY SURVEY FINDINGS 


20 450 kgs. 289.5 kgs. in sound 
condition. 168.5 kgs. onions 
appeared softened, 
discolored, molded and 
decayed. 

SUMMARY: The damaged percentage of cargo was determined to 
be 168.5 / 458 = 36.8% 
Thus, the total damage onions for the shipment was: 
38,555 kgs. x 36.8% = 14,188.24 kgs. 


REMARKS: 8 photographs showing the condition are attached for 

reference. 

Complainant notified respondent on September 21, 1990, of the results of the 
survey. 

7. On September 25, 1990, a survey report was issued by SGS Far East 
Ltd., Taiwan, covering a survey, on September 21, 1990, of the contents of one 
of the remaining containers done following discharge at Kaohsiung, Taiwan. 
The survey report stated in relevant part as follows: 


sama 


j 
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In accordance with instructions received, we attended on September 21, 1990 at the 
receiver’s warehouse premises, Chang Hwa Hsien, for the purpose of inspecting the 
following consignment and we report as below: - 


CARGO: 1,700 bags of FRESH ONIONS 
(As Declared) 


SHIPMENT: Said to be delivered ex Container No. NYKU6743620 and NYKU6742834 per 
m.v. "CALIFORNIA MERCURY" V.026 from Portland to Kaohsiung (B/L 
No. 341-03082 dated 8/30/90 


SHIPPERS: Spada Enterprises Ltd., Portland, Oregon Invoice No. 40535 
PACKING: Packed in bags of 22.7 Kgs net each. 


CONDITION: The goods had already been stripped from the container No. NYKU-6743620 
and stored at receiver’s warehouse prior to our attendance. A total of 850 
bags were presented for our inspection. The other container No. NYKU- 
6742834 said to be delivered to other warehouses and was not subject to our 
inspection. 


INSPECTION: 85 bags (10% of total bags) selected at random from the various location 
where accessible were opened and visually inspected jointly with 
representatives of the receiver with results as follows: 


Total Number of Bags Inspected : 85 bags 
Total Weight of Onions Inspected : 1,929.5 Kgs 
(100.00%) 
Sound Condition : 1,039.3 Kgs 
( 53.86%) 
Damaged Condition : 890.2 Kgs 
( 46.14%) 


The damaged onions were found to be moldy, decayed, 
rotten and inner scales of the most onions noted also affected. 


PHOTOGRAPH: Photos showing condition of the onions taken at time of our inspection are 
attached to the original and duplicate of this report. 


8. The informal complaint was filed on May 3, 1991, which was within nine 
months after the causes of action alleged herein accrued. 


Conclusions 


Complainant has paid respondent somewhat less than the original purchase 
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price of the subject onions, and respondent has not objected to the amount 
of payment. Complainant seeks to recover damages from respondent based 
on breach of warranty as to the onions by reason of the condition of such 
onions at time of arrival in Taiwan. It is complainant’s contention that the 
onions were sold on an f.o.b. basis and were not in suitable shipping condition 
when shipped. The Regulations’, in relevant part, define f.o.b. as meaning 
"that the produce quoted or sold is to be placed free on board the boat, car, 
or other agency of the through land transportation at shipping point, in 
suitable shipping condition ... , and that the buyer assumes all risk of damage 
and delay in transit not caused by the seller irrespective of how the shipment 
is billed." Suitable shipping condition is defined’, in relevant part, as 
meaning, “that the commodity, at time of billing, is in a condition which, if the 
shipment is handled under normal transportation service and conditions, will 
assure delivery without abnormal deterioration at the contract destination 
agreed upon between the parties."® Respondent raises several defenses to 


17 CER. § 46.43 (i). 
7 C.E.R. § 46.43(j). 


+The suitable shipping condition provisions of the Regulations ( 7 C.F.R. § 46.43(j)) which 
require delivery to contract destination “without abnormal deterioration,” or what is elsewhere 
called "good delivery" (7 C.F.R. § 46.44), are based upon case law predating the adoption of the 
Regulations. See WILLISTON, SALES § 245 (rev. ed. 1948). Under the rule it is not encugh that 
a commodity sold f.0.b., U.S. No. 1, actually be U.S. No. 1 at time of shipment. It must also be 
in such a condition at the time of shipment that it will make good delivery at contract 
destination. It is , of course, possible for a commodity that grades U.S. No. 1 at time of 
shipment, and is shipped under normal transportation service and conditions, to fail to make 
good delivery at destination due to age or other inherent defects which were not present, or were 
not present in sufficient degree to be cognizable by the federal inspector, at shipping point. 
Conversely, since the inherently perishable nature of commodities subject to the act dictates that 
a commodity cannot remain forever in the same condition, the application of the good delivery 
concept requires that we allow for a "normal" amount of deterioration. This means that it is 
entirely possible for a commodity sold f.0.b. under a U.S. grade description to fail, at destination, 
to meet the published tolerances of that grade, and thus fail to grade at destination, and 
nevertheless make good delivery. This is true because under the f.o.b. terms the grade 
description applies only at shipping point and the applicable warranty is only that the commodity 
thus sold will reach contract destination without abnormal deterioration, not that it will meet the 
grade description at destination. If the latter result is desired then the parties should effect a 
delivered sale rather than an f.o.b. sale. See Pinnacle Produce, Ltd. v. Produce Products, Inc., 46 
Agric: Dec. 1155 (1987); G & S Produce v. Morris Produce, 31 Agric. Dec. 1167 (1972); Lake Fruit 
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complainant’s action. 

First, respondent alleges that the terms of sale applicable to the transaction 
were f.o.b. acceptance final. However, the invoice issued by respondent 
relative to the transaction does not state that the sale terms were f.o.b. 
acceptance final. Moreover, respondent’s sales agent, Robert Brown, when 


replying on June 19, 1991, to this Department’s first inquiry relative to the 
transaction stated: 


The shipment was sold on the basis of FOB and the product was being 
shipped in a vessel with non-refrigerated containers. The terms of the 
shipment were FOB which included proper inspections and palletizations. 

5 


We find that the terms of the contract were f.o.b. 

Second, respondent states that the onions were transported on 
unrefrigerated vans with one rear door removed to allow for ventilation, and 
asserts that this type of transportation exposes the onions to the elements, and 


Co. v. Jackson, 18 Agric. Dec. 140 (1959); and Haines Assn. v. Robinson & Gentile, 10 Agric. Dec. 
968 (1951). For all commodities other than lettuce (for which specific good delivery standards 
have been promulgated) what is "normal" or abnormal deterioration is judicially determined. 
See Harvest Fresh Produce Inc. v. Clark-Ehre Produce Co., 39 Agric. Dec. 703 (1980). 


“The Regulations (7 C.F.R. §46.43(m)) define f.o.b. acceptance final as meaning "that the 
buyer accepts the produce at shipping point and has no right of rejection. Suitable shipping 
condition does not apply under this trade term. The buyer does have recourse for a material 
breach of contract, providing the shipment is not rejected. . . ." 


‘The inconsistency between this statement and respondent’s later contention that the sale 
was f.o.b. acceptance final should not be taken as an indication of any dishonesty on respondent’s 
part. In the same letter respondent’s Brown states: 


B.J.B. does not guarantee arrival conditions of onions in Taiwan, only to the packing 
house where the U.S. #1 standards were met as shown by the inspections. 


Thus it is clear that respondent thought of the contract as requiring approximately what the 
terms f.0.b. acceptance final would require. Our point in quoting the section of the letter in the 
text above is that such quotation is a likely indicator of the actual terms used by the parties at 
the time the contract was made. Of course, respondent is held to the terms actually used, not 
to what it may have erroneously thought such terms meant. 








a 
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that the transportation is consequently very risky. Complainant responds that 
the type of transit used is standard practice in the industry, and that 
respondent knew prior to loading how the onions were to be transported. It 
is clear from the record that respondent arranged for the vans to have special 
ventilating fans installed at complainant’s request, and did know the method 
of transportation as well as the contract destination of Taiwan. In Trans West 
Fmiit Co., Inc. v. Ameri-Cal Produce, Inc. we said: 


The assumption underlying the normal transportation clause of the 
suitable shipping condition warranty is that the shipper, who is in a better 
situation than anyone else to know the condition and keeping quality of 
his particular fruit, selects fruit for shipment or contracts to ship, with a 
view to the contract destination, mode of transit, and expected duration 
of transit. Thus, we have held many times that if no contract destination 
is specified, the warranty is not applicable.° 


The time involved in transit was normal, and we find that complainant has 
met its burden of proving, on this record, that transportation services and 
conditions were normal.’ 

Respondent’s third defense is that complainant did not give timely notice of 
the breach of contract. The Uniform Commercial Code, section 2-607(3), 
provides in relevant part that: 


(3) Where a tender has been accepted 
(a) the buyer must within a reasonable time after he discovers or should 
have discovered any breach notify the seller of the breach or be barred 
from any remedy; .. . 


White and Summers give three basic reasons for the UCC’s requirement of 
notice of breach. First, the requirement “enables the seller to make 
adjustments or replacements or to suggest opportunities for cure to the end 
of minimizing the buyer’s loss and reducing the seller’s own liability to the 


°42 Agric. Dec. 1955, at 2004 (1983). 


"See Freshpict v. MJ. Navilio, 32 Agric. Dec. 1600 (1973); Wade Hatcher v. Bell Tomato Co., 
29 Agric. Dec. 1057 (1970); and Berman, Propper & Co. v. Luft Produce Co., 9 Agric. Dec. 863 
(1950). 
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buyer." Second, it "affords the seller an opportunity to arm himself for 
negotiation and litigation." Third, the notice requirement gives a seller "that 
same kind of mind balm he gets from the statute of limitations." Jn A. C. 
Carpenter, Inc. v. Boyer Potato Chips’, a case cited by White and Summers in 
the section from which the above quotations were taken, we said: 


The requirement that notice be given within a reasonable time is 
important, especially when the alleged breach concerns perishables. The 
purpose of the rule, as stated in the comment to the UCC, is to defeat 
commercial bad faith. If the seller is notified of a breach within a 
reasonable time he has opportunity to ascertain for himself the nature and 
extent of the breach by taking advantage of UCC section 2-515 which 
gives either party upon reasonable notification to the other, the right to 
inspect, test and sample the goods or have a third party perform similar 
functions for the purpose of ascertaining the facts and preserving 
evidence. 


In this case the two containers which were sent to Keelung arrived and were 
discharged on Sept. 12, 1990, were sent to destination on Sept. 14, and were 
surveyed on Sept. 15. Complainant states that: 


[U]pon arrival, a phone call from Complainant’s client in Taiwan was 
received indicating problems on arrival and that a survey was ordered. 
Complainant, in turn, forwarded it’s notification dated Sept. 21, 1990 of 
the potentiality of a claim to Respondent . . . and later forwarded the 
original Lloyds and SGS survey reports . . . upon receipt. 


8}. Wurre & R. SUMMERS, HANDBOOK OF THE LAW UNDER THE UNIFORM COMMERCIAL 
Cope, §11-9, p. 344 (1972). In another section of their book (§3-9, p. 109-110) White and 
Summers take the position that the requirement of notice of breach should be considered among 
those few sections of the UCC which may not be varied by agreement of the parties, even though 
the UCC does not itself so provide. It is pointed out that: 


Without the notice afforded by section 2-607(3), a seller might find himself relatively 
defenseless against a claim for consequential damages. Absent notice, he might not have 
any opportunity to inspect the consequences of the alleged breach, and evidence thereof 
might thus be left entirely in the province of the alleged aggrieved party. But with such 
notice, the seller might have been able to take steps to minimize his damages. . . . 


°28 Agric. Dec. 1557, 7 UCC Rep. Serv. 493 (1969). 
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It is thus clear from complainant’s own statement that complainant waited 
from the 15th until the 21st, a period of six days, to give respondent notice of 
the problems of which complainant’s own receiver in Taiwan had made 
complainant aware.’” In Produce Specialists of Arizona, Inc. v. Gulfport 
Tomatoes, Inc.'' we found that notice given three days after unloading and 
discovery of damage in tomatoes was untimely. Respondent has complained 
about the size of the sample taken during the survey that was performed on 
the two containers shipped to Keelung. While we do not think that the 
sample size was necessarily too small'?, we do think it is very important that 
a seller be given the opportunity to have its own survey performed if it wishes. 
This could not be done in this case because of the delay by complainant in 
giving notice of the breach. We find that notice of the breach was not given 
within a reasonable time as to the containers sent to Keelung. 


Complainant made the following assertion in its answering statement: 


The survey, and its’ results were typed in draft form on Monday the 17th, typed in final 
form and mailed to the Importer in Taiwan on the 18th and arrived on the 20th. This is 
the usual and standard practice in the Orient. It was Faxed to Complainant on the 20th. 
After careful study, Complainant’s Exhibits #5 and #6 were FAX’d to Respondent-a period 
taking no more than 24 hours. Thus timely notification was given. 


This scenario ignores the plain statement on the face of the survey that it was issued on Sept 21, 
1990. It also misses the point that notice of breach does not require that a survey or inspection 
report be sent to the seller, or even that a seller be given telephone notice of the results of such 
survey or inspection. As the Official Comment to UCC §2-607(3) states: 


The content of the notification need merely be sufficient to let the seller know that the 
transaction is still troublesome and must be watched. There is no reason to require that 
the notification which saves the buyer’s rights under this section must include a clear 
statement of all the objections that will be relied on by the buyer,.... Nor is there reason 
for requiring the notification to be a claim for damages or of any threatened litigation or 
other resort to a remedy. The notification which saves the buyer’s rights under this Article 
need only be such as informs the seller that the transaction is claimed to involve a breach, 
and thus opens the way for normal settlement through negotiation. 


142 Agric. Dec. 1194 (1985). 


124 one percent sample for a van load is the usual beginning sample size for a federal 
inspection, and will frequently suffice. Depending on the pattern of damage in the samples 
drawn the inspector may wish to draw a larger sample. 
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Only one of the containers sent to Kaohsiung was surveyed.” Although 
complainant submitted a computer printout from the shipping line showing the 
estimated time of arrival in Kaohsiung (9/15/90), the record does not disclose 
the actual arrival time. Nor is there any evidence of when the container 
cleared customs, or when it arrived at the place of business of complainant’s 
customer. We only know that it was surveyed on the 21st, and that the survey 
report was issued on the 25th of September. If we assume that the container 
arrived on the 15th as expected, and took the same time to clear customs as 
the containers at Keelung, it would have been available for inspection on the 
17th. Since all the containers were sold under one contract, the notice of 
breach given on the 21st is sufficient to constitute notice as to the container 
sent to Kaohsiung. The onions shipped on this container were clearly still 
available for respondent to order another survey if it wished at that time. 
However, a survey performed on the 21st, or four days after the 17th, the 
likely time when these onions became available for inspection, cannot be said 
to have been performed in a timely manner.* But, notwithstanding this 
conclusion, we must consider whether the extreme amount of damage 
disclosed by the untimely inspection might still impel us to infer that a timely 
inspection would have clearly shown a breach of contract. The survey done 
on the 2ist showed 46.14 percent damage. The onions were found to be 
"moldy, decayed, rotten and inner scales [affected]. . .". Photographs attached 
to the survey demonstrated that the onions were not just superficially affected 
by these problems. We would consider anything in excess of about eight 
percent damage including not more than four percent decay to be abnormal 
and in breach of the suitable shipping condition warranty. The subject onions 


34 neutral inspection showing the exact extent of damage is necessary to prove a breach 
and show the extent of damage. Tyre Farm, Inc. v. Dandrea Produce, Inc., 44 Agric. Dec. 796 
(1986); Mutual Vegetable Sales v. Select Distributors, Inc., 38 Agric. Dec. 1359 (1979); G. J. Albert, 
Inc. v. Salvo, 36 Agric. Dec. 240 (1977); Salt Lake Produce Co., Inc. v. Butte Produce Company, 
Inc., 32 Agric. Dec. 1732 (1973); B. G. Anderson Company, Inc. v. Mountain Produce Co., 29 
Agric. Dec. 513 (1970). 


MSee Borton & Sons, Inc. v. Firman Pinkerton Co., Inc, PACA Docket No. R-91-184, 
decided May 28, 1992, 51 Agric. Dec. _ (1992) [four days after arrival of pears}; Dan R. Dodds 
v. Produce Products, Inc., 48 Agric. Dec. 682 (1989) [eight days after arrival of potatoes, citing 
case where seven days was held too long]; Bruce Newlon Co., Inc. v. Richardson Produce Co., 34 
Agric. Dec. 897 (1975) [six days after arrival of potatoes]; D.L. Piazza Co. v. Stacy Distributing 
Co., 18 Agric. Dec. 307 (1959) [four days after arrival of carrots]; Vaughn-Griffin Packing Co. v. 
Thomas Aeozzo & Son, 17 Agric. Dec. 1035 (1958) [five to six days after arrival of oranges). 
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were clearly affected by damage many times in excess of what would be 
allowed for good delivery, and we find that respondent breached the contract 
as to such load.”° 

The Uniform Commercial Code section 2-714(2) provides that: 


The measure of damages for breach of warranty is the difference at the 
time and place of acceptance between the value of the goods accepted 
and the value they would have had if they had been as warranted, unless 
special circumstances show proximate damages of a different amount. 


In the absence of relevant market reports at the time and place of arrival we 
can use the f.o.b. contract price plus freight as the value of the goods if they 
had been as warranted.’° An examination of the bill of lading applicable to 
the containers sent to Kaohsiung shows that the freight charge relative to one 
container was $1,745.00 and the f.o.b. invoice cost in the reduced amount paid 
(and apparently agreed to by respondent) was $4,214.15." To this should be 
added a duty charge of $2,611.77, for a total of $8,570.92.'"* In the absence 


15in Trans West Fruit Co., Inc. v. Ameri-Cal Produce, Inc., 42 Agric. Dec. 1955 (1983), where 


loads of grapefruit shipped to England were surveyed five days after arrival and we determined 
that good delivery could be made with 5.4% decay, we refused to find a breach as to loads which 
contained 7.55% to 8.58% decay, but did find a breach as to loads which contained from 12.42% 
to 16.26% decay. 


See Rogelio C. Sardina v. Caamano Bros., Inc., 42 Agric. Dec. 1275 at 1278-79 (1983). 


7Complainant attached to its complaint a “statement of claim" covering the two vans sent 
to Keelung, and another "statement of claim" covering the two vans sent to Kaohsiung was 
included as an exhibit to the Department’s report of investigation. The two vans sent to Keelung 
were stated to have an invoice value of $12,135.00, and the two vans sent to Kaohsiung were 
stated to have an invoice value of $14,135.00. Complainant offered no explanation as to how it 
arrived at these values, or as to why they differed. Moreover, the survey report issued by the 
Lloyd’s agent as to the two vans which went to Keelung shows a c.i.f. price in U.S. funds of 
$9,639.00. Since we are unable to reconcile, or make since of these figures, we have used the 
adjusted invoice cost to complainant from respondent, plus the freight shown on the ocean bill 
of lading, in computing the value, if it had been as warranted, of the one van surveyed in 
Kaohsiung. 


18a duty charge of U.S. $5,223.55 was stated on complainant’s “statement of claim" as to the 
two vans that went to Kaohsiung, and this figure was not objected to by respondent. 
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of an accounting of the resale of the onions in Taiwan we can assess damages 
by using the percentage of condition defects applied to the value of the onions 
if they had been as warranted, or 46.14 percent of $8,570.92, or $3,954.62." 
This amount represents complainant’s basic damages for respondent’s breach 
as to the one van surveyed in Kaohsiung. In addition complainant should be 
allowed the survey fee of $310.97, for a total of $4,265.59.% Respondent’s 
failure to pay complainant such amount is a violation of section 2 of the Act 
for which reparation should be awarded from respondent to complainant. 

Section 5(a) of the Act requires that we award to the person or persons 
injured by a violation of section 2 of the Act “the full amount of damages 
sustained in consequence of such violations." Such damages include 
interest.” Since the Secretary is charged with the duty of awarding damages, 
he also has the duty, where appropriate, to award interest at a reasonable rate 
as a part of each reparation award.” We have determined that a reasonable 
rate is 10 percent per annum. 

Order 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $4,265.59, with interest thereon at the rate of 10% 
per annum from October 1, 1990, until paid. 

Copies of this order shall be served upon the parties. 


See Horticulture Producers Federated Assn., Inc. M/T/N Federation Produce Sales v. A 
Sams & Sons Produce Co., Inc., PACA Docket No. R-91-247 decided June 18, 1992, 51 Agric. 
Dec. __ (1992); Oshita Marketing, Inc. v. Tampa Bay Produce, Inc., 50 Agric. Dec. 968 (1991); 
and Supreme Berries, Inc. v. R. C. McEntire, Jr., 49 Agric. Dec. 1210 (1990). 


Complainant also claimed a “drugin charge" of $621.94. Since we do not know what this 
charge is for we are unable to say that it is an allowable expense. The “customer brokerage 
charge” of $1,008.15, and the "selecting charge” of $1,864.72, might have been allowable if 
complainant had supplied us with an accounting of the resale of the onions, but such charges are 
not allowable in connection with the percentage of condition defects method of computing 
damages. 


217 & N Railroad Co. v. Sloss Sheffield Co., 269 U.S. 217 (1925); L & N Railroad Co. v. Ohio 
Valley Tie Co., 242 U.S. 288 (1916). 


See Perl Grange Fruit Exchange, Inc. v. Mark Bernstein Company, Inc., 29 Agric. Dec. 978 
(1970); John W. Scherer v. Manhattan Pickle Co., 29 Agric. Dec. 335 (1970); and W. D. Crokett 
v. Producers Marketing Association, Inc., 22 Agric. Dec. 66 (1963). 
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TULELAKE POTATO DISTRIBUTORS, INC. v. JOHN M. GIUSTINO, 
d/b/a GRAND SLAM PRODUCE. 

PACA Docket No. R-91-337. 

Decision and Order issued March 15, 1993. 


Interstate Commerce - Physical movement of a commodity across a state border is not 
a prerequisite to jurisdiction. 


Interstate Commerce - Contemplation of interstate commerce includes cases where the 
parties must have had a reasonable expectation that the 
commodity would involve interstate commerce. 


Complainant, whose business was located in the northern part of California, sold a load of 
potatoes to respondent in the state of Washington. Respondent in turn sold the potatoes to a 
purchaser in the southern part of California. Respondent never took possession of the potatoes 
so that the potatoes moved directly from Complainant’s business to the eventual purchaser 
without ever physically leaving the state of California. Respondent claimed that he was only a 
broker to the transaction and that this transaction did not involve interstate commerce. It was 
determined that respondent was in fact a purchaser and not a broker. 


The jurisdictional prerequisite of interstate commerce was found in spite of the fact that during 
the course of this transaction the commodity never physically left the state of California. Several 
factors lead to this finding. First, the transaction was conducted in contemplation of interstate 
commerce in that the parties must have had a reasonable expectation that the commodity would 
move in interstate commerce given the location of all the parties, the nature of the business 
enterprises involved, and the amount of business the parties conducted in other states. Second, 
the parties were in separate states meaning that the transaction was conducted across a state line 
and thus was in interstate commerce. Third, the PACA is remedial legislation and the statute 
is to be broadly interpreted so as to fulfill the primary intent of Congress. 


John Vos, Presiding Officer 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 449a et seq.). A timely 
complaint was filed with the Department on March 8, 1991 in which 
complainant seeks a reparation award against the respondent in the amount 
of $3,740.00 in connection with the sale and shipment of one truckload of 
potatoes. 
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A copy of the formal complaint was served upon the respondent, who filed 
an answer thereto denying the material allegations of the complaint. The 
dispute involves $3,740.00, but the respondent made one payment of $597.50, 
so that $3,142.50 remains in dispute. 

Because the amount claimed in the formal complaint does not exceed 
$15,000.00, the shortened method of procedure provided in section 47.20 of 
the Rules of Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this 
procedure, the verified pleadings of the parties are considered part of the 
evidence of the case, as is the Department’s Report of Investigation. In 
addition, the parties were given the opportunity to file evidence in the form 
of verified statements and briefs. Neither party filed any additional evidence. 


Findings of Fact 


1. Complainant, Tulelake Potato Distributors, Inc., is a corporation whose 
business mailing address is P.O. Box 58, 285 Modoc Avenue, Tulelake, 
California 96134. At the time of the transactions involved in this proceeding, 
Tulelake was licensed under the Act. 

2. Respondent, John Giustino, d/b/a Grand Slam Produce, is an individual 
whose business mailing address is 6201 W. Clearwater Avenue, Suite F, 
Kennewick, Washington 99336. At the time of the transactions involved in 
this proceeding, Grand Slam was licensed under the Act. 

3. On or about October 11, 1990, Tulelake Potato Distributors, Inc., 
through use of interstate telephone lines, orally contracted with Grand Slam 
for the sale and delivery of 880 cartons of potatoes for a total price of 
$3,740.00. 

4. On or about October 11, 1990, the complainant shipped the potatoes at 
issue to Fresh-Mex Sales in Chula Vista, California. 

5. The potatoes were allegedly delivered to Fresh-Mex Sales. The record 
does not contain any allegations that the potatoes arrived in a defective 
condition that would give rise to any defenses and thereby excuse the non- 
payment. 

6. On or about October 12, 1990, Tulelake Potato Distributors issued a 
sales confirmation to the respondent. The sales confirmation states that the 
transaction involved potatoes shipped on October 11, 1990, billed to the 
respondent and shipped to Fresh-Mex of Chula Vista, California. The 
confirmation also states that the terms were "net 21 days." 

7. On or about October 12, 1990, Tulelake Potato Distributors sent a 
credit agreement to the respondent, wherein the parties agreed in writing to 
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extend the credit terms to twenty-one days. This written agreement was 
entered into to satisfy PACA Trust requirements. The respondent signed the 
agreement and returned the agreement to the complainant. 

8. The complainant filed for trust protection within the time period 
prescribed by statute. In filing for trust protection, the complainant states that 
the respondent was the debtor and that the terms were for an F.O.B. contract 
with payment due in twenty-one days. Neither the complaint nor the trust 
filing included Fresh-Mex Sales as a party. 

9. An informal complaint was received by the Department on November 
29, 1990, which was within nine months after the cause of action arose. The 
formal complaint was filed with the Department on March 8, 1991. 


Discussion 


Two issues comprise this dispute and each will be considered in turn. First, 
whether the respondent acted as a broker and negotiated the contract for 
Tulelake and Fresh-Mex Sales, or acted as a buyer on behalf of itself. Second, 
whether the dispute is properly before the Department because of allegations 
that the transaction does not involve “interstate commerce," a jurisdictional 
prerequisite. Based on the following discussion, we conclude that the 
respondent did in fact purchase the potatoes for its own account, not as a 
broker, and that this transaction did involve "interstate commerce." 

The parties are in disagreement as to the terms of the transaction. The 
complainant claims that the respondent bought and took title to the potatoes. 
If this is the case, the respondent as purchaser is fully liable for the potatoes. 
7 C.F.R. § 46.28. On the other hand, the respondent contends that it merely 
operated as a broker, arranging the transaction between the parties and 
agreeing to collect and remit payments. 

In reparation decisions brought before the Secretary, the complainant has 
the burden of proving all the allegations in its complaint by a preponderance 
of the evidence. Sun World Int’l, Inc. v. J. Nichols Produce Co., Inc., 46 Agric. 
Dec. 893 (1987). The preponderance of the evidence standard is one of the 
lowest standards by which a party can persuade the trier of fact and still win 
its case. It essentially requires that the trier of fact find the facts to be more 
likely than not, or if using percentages, something more than fifty percent in 
favor of the party with the burden. 

The complainant submitted an invoice alleging that potatoes were sold to 
the respondent and shipped to Fresh-Mex Sales. The invoice was prepared by 
the complainant and so reflects the terms as the complainant understood 
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them. Invoices are self-serving documents that do not necessarily represent the 
contract or its terms; however, the respondent must object to the invoice, or 
it will be held to those terms. Casey WoodWyk, Inc. v. Albanese Farms, 31 
Agric. Dec. 311 (1972). However, the failure of a party to object to an invoice 
received does not create a sale which is otherwise nonexistent. Farmer’s Sales 
of Texas, Inc. v. Food Town Stores, Inc., 41 Agric. Dec. 2268 (1982). In this 
case the respondent admits that he received the invoice from the complainant, 
and that he instructed the complainant to send it to him. This invoice states 
that the potatoes were “sold to" the respondent. 

While this evidence strongly suggests that a sale was contemplated between 
the parties, the respondent has documentation that rebuts the complainant’s 
invoice. As a broker, the respondent is duty bound to issue a confirmation of 
sale or a memorandum that fully sets forth all “essential details." 7 C.F.R. § 
46.28(a). The respondent has fulfilled this duty, and the complainant admits 
to having received the confirmation. 

At this juncture each party has submitted an equal amount of evidence of 
equal weight. Both strongly argue that the terms of the transaction were clear 
to the other party. The complaint states that when complainant received the 
memorandum, it notified the respondent of the misunderstanding, although 
nothing appears in writing evidencing this objection. One piece of evidence 
submitted by the complainant has gone without explanation by the respondent 
and is persuasive in deciding in complainant’s favor that a sale was transacted. 
The complainant sent a credit agreement to the respondent enabling the terms 
for payment to be extended beyond ten days without the complainant losing 
its status as a trust beneficiary. The respondent signed the agreement and 
returned it to the complainant. The respondent has not explained why he 
would sign a credit agreement if he was only acting as a collect and remit 
broker, nor does any logical explanation exist other than that he purchased the 
potatoes and resold them to Fresh-Mex. 

Additionally, the regulations require that a broker who acts in dual capacity 
as both a dealer and broker, “clearly disclose his status in each transaction to 
all parties with whom he is dealing." 7 C.F.R. § 46.28(d). This regulation gives 
the respondent the duty to disclose the capacity in which he is acting. In that 
the respondent failed to disclose his capacity in this transaction, he must be 
held responsible for any confusion resulting from his failure to disclose. Based 
on these two pieces of evidence, we find that the respondent purchased the 
potatoes. As purchaser, the respondent is liable for full payment of the 
contract price and has not provided any valid defenses for the non-payment. 
The respondent raised a second issue in this case, questioning whether the 
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commodity was involved in “interstate commerce." The Department has 
jurisdiction to adjudicate claims between parties so long as certain 
jurisdictional prerequisites are met. The transaction must involve "perishable 
agricultural commodities" in “interstate or foreign commerce." The 
complainant must also petition the Secretary within nine months after the 
cause of action accrues, requesting that the Secretary take action against a 
licensee or someone who is subject to the licensing requirements of the 
Perishable Agricultural Commodities Act. See Jebavy-Sorenson Orchard Co. 
v. Flynn Foods Corporation, 32 Agric. Dec. 529, 531 (1973). It is obvious from 
the record that the transaction involves potatoes, a perishable agricultural 
commodity, and that within nine months of the accrual of the cause of action, 
the complainant petitioned the Secretary to take action against a licensee. 

The respondent’s answer alleges that the potatoes were not involved in 
interstate commerce because the potatoes never left the state of California. 
The complainant has not submitted any evidence or alleged that the potatoes 
came from outside of the state of California. The respondent is located in 
Washington state. The complainant is located in northern California near the 
Oregon border while the receiver, Fresh-Mex, is located in southern 
California, near the Mexican border. Explicitly, this means that the shipment 
of potatoes between the complainant and the receiver never physically left the 
state of California. 

The Perishable Agricultural Commodities Act, like any other statute, is 
limited by the Constitution of the United States. There is no doubt that the 
commerce clause of the Constitution enables Congress, through any properly 
enacted statute, to regulate interstate commerce.’ The question is, to what 
extent has Congress chosen to regulate interstate commerce in this particular 
Act, and how did it enunciate that choice in the statutory language that was 


‘ Modern constitutional law principles now say that the commerce clause of the constitution 
allows the federal government to regulate any activity that it so chooses if the activity has an 
effect on interstate commerce. This test, also known as the "affectation doctrine,” is not a very 
demanding standard as it allows purely intrastate transactions to be governed under the idea that 
even intrastate transactions effect interstate commerce. See, Federal Energy Regulatory Comm’n 
v. Mississippi, 456 U.S. 756 (1982) (allowing regulation of intrastate power companies to stand, 
based on the idea that power companies are intrinsically interstate in nature). See also, Wickard 
v. Filburn, 317 U.S. 111 (1942) (allowing the regulation of crops that never left the farm on which 
they were grown based on the theory that these crops had some effect on commerce because the 
crops consumed at home took the farmer out of the marketplace and similarly situated farmers 
would have a cumulative effect on commerce even though the crops at issue never left the farm 
and were never sold directly into commerce). 
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adopted. In interpreting the statutory limitations, the Department is bound 
by the language of the statute. 

In defining the limits of interstate commerce, the first place to look is in the 
text of the Act itself. The Act provides the following definitions: 


(3) The term "interstate or foreign commerce" means commerce between 
any State or Territory, or the District of Columbia and any place outside 
thereof; or between points within the Same State or Territory, or the 
District of Columbia but through any place outside thereof; or within the 
District of Columbia; 


(8) A transaction in respect of any perishable agricultural commodity shall 
be considered in interstate or foreign commerce if such commodity is part 
of that current of commerce usual in the trade in that commodity whereby 
such commodity and/or the products of such commodity are sent from 
one State with the expectation that they will end their transit, after 
purchase, in another, including, in addition to cases within the above 
general description, all cases where sale is either for shipment to another 
State, or for processing within the State and the shipment outside the 
State of the products resulting from such processing. Commodities 
normally in such current of commerce shall not be considered out of such 
commerce through resort being had to any means or device intended to 
remove transactions in respect thereto from the provisions of this Act. 


7 US.C. § 499a (3) & (8). 

The language of the statute has been subject to interpretation in several 
federal court cases and in published reparation decisions issued by the 
Department. In Bacon Brothers v. Cad Heaton Fruit Co., 5 Agric. Dec. 547 
(1946), the Department held that a transaction that "contemplated movement 
in interstate commerce" would be subject to the Act. Jd. at 551. Subsequent 
decisions have reinforced the idea that any transaction that contemplated 
movement in interstate commerce would be subject to the jurisdiction of the 
Department, regardless of whether the commodity involved actually crossed 
state lines. Jd. The idea that any transaction that contemplated movement in 
interstate commerce is interstate commerce is now well settled. 

Webster’s dictionary defines "contemplate" as "to have in view as contingent 
or probable or as an end or intention." WEBSTER’S NINTH NEW COLLEGIATE 
DICTIONARY, (9th ed. 1983). To contemplate that the transaction involves 
interstate commerce does not necessarily mean that the parties are completely 
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certain that the produce will involve another state. However, it does mean 
that the parties have a reasonable expectation of movement in interstate 
commerce. 

In Stafford v. Wallace, 258 U.S. 495 (1922) the Court held that a stockyard 
was part of the current of interstate commerce and subject to the regulation 
of the Packers and Stockyards Act.’ The stockyards were deemed necessarily 
a part of that current of commerce because the general movement in the 
cattle industry was from the West to the Middle West and East and that 
movement was known and intended by all. Similarly here, a purchaser who 
buys produce does not buy it for personal consumption and so it must be 
known by all and intended by all that the purchaser will re-sell the produce 
and where the produce will end its transit cannot be anticipated with any 
amount of certainty. For example, a grower selling produce to someone who 
only does a small amount of business out of state cannot with certainty predict 
where the fruit will end its transit. The purchaser could send the produce 
across town, or across the country. Furthermore, the purchaser might repack 
the produce and commingle it such that it would be impossible to trace where 
the produce grown by that grower ended its transit. Such a lack of certainty 
as to its final destination gives the parties a reasonable expectation that the 
commodity will involve interstate commerce. 

In addition, where there are other factors that would indicate a cross-state 
transaction there must have been a reasonable expectation that the transaction 
involved interstate commerce. When the buyer is located near a state or 
national border, the parties must have had a reasonable expectation that some 
of the produce might end its transit in another state or even country. This 
example is similar to the transaction between complainant and respondent. 
The complainant shipped the produce to Fresh-Mex in Chula Vista, 
California, near the California border with Mexico. It is foreseeable that 
some of the fruit would be purchased and carried into other states and even 
other countries. Because of this foreseeability, the parties must have 
"contemplated" interstate commerce. 

Factors which may enter into this determination include the business of the 
parties; whether some of the perishable agricultural commodity handled 
crosses a state line; whether the commodity at issue is stored in a facility 
which deals in large part in commodities from another state; the distance of 


*See, infra note 5 (indicating that the Perishable Agricultural Commodities Act and the 
Packers and Stockyards Act contain analogous language). 





TULELAKE POTATO DISTRIBUTORS, INC. v. JOHN M. GIUSTINO) 759 
52 Agric. Dec. 752 


the parties (or one of them) to state lines or boundaries; and the likely 
contemplation of the parties, among other criteria. 

Federal court cases interpreting interstate commerce have held it to be 
interstate commerce when the parties were both in the same state, but the 
seller knew that the buyer bought the commodity for eventual shipment out 
of state. C.E. Jackson v. Harrisburg Daily Market, 198 F. Supp. 490 (1961). The 
court held that this was interstate commerce because the transaction was 
conducted with the parties contemplating eventual interstate commerce. Jd. at 
492. 

Likewise, there is interstate commerce when there is evidence that a 
substantial portion of the buyer’s products are eventually sold out of state, 
even if the commodity subject to this transaction might not have left the state. 
Troyer v. Blue Star Potato Chip Corp., 27 Agric. Dec. 301 (1968). In Troyer 
there was testimony that the respondent’s business was near the state border, 
and that a substantial portion of the respondent’s business was across the state 
border. There was however, no testimony that the commodity involved in the 
transaction at issue crossed a state border. The Department reasoned that if 
a party sells a commodity to someone who does business in other states, the 
selling party could not argue that it was sold without contemplating interstate 
commerce. Troyer also relied on the statutory language making the transaction 
in interstate commerce if it is usual in the trade for the commodity to cross 
a state line.’ 

A transaction is in interstate commerce when the buyer and seller are in the 
same state, but the commodity came from out of state prior to being subject 
to this transaction. Jn re: C.B. Foods, Inc., 40 Agric. Dec. 961 (1981), aff'd 
mem. 681 F.2d 804 (1982), cert. denied 459 U.S. 831 (1982). C.B. Foods found 
that there was interstate commerce when the buyer and seller were dealing 
with commodities that had come from out of state, but were themselves in the 
same state and even same county. The movement of the commodity across a 
state line had ended and it did not move across a state line as a result of this 


3See supra. 7 U.S.C. § 499a (8) (stating that a transaction “shall be considered to be in 
interstate . . . commerce if such commodity is part of that current of commerce usual in the 
trade in that commodity . . ."). 
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transaction.‘ The C.B. Foods decision again relied heavily on the statutory 
language of section one that makes a transaction in interstate commerce if it 
is “part of that current of commerce usual in the trade in that commodity 
whereby such commodities] are sent from one State with the expectation that 
they will end their transit after purchase in another." Jd. at 966-67, quoting 7 
U.S.C. § 499a (8). In addition the Judicial Officer found that “the statutory 
provisions apply the familiar current of commerce concept under which 
intrastate transactions that are interwoven with the current of interstate 
commerce are ’in commerce.” C.B. Foods, at 970. 

Like in Troyer and C.B. Foods, the close proximity of the parties to state 
borders, likelihood of parties transacting business in other states, the prior 
movement of the commodity across state lines and the nature of the 
commodity involved, make it part of the current of commerce usual in the 
trade of potatoes. In addition the close proximity of the seller and receiver 
to state and national borders, makes it more likely that the parties 
contemplated that the commodity would end its transit after purchase in 
another state. 

In the present case, there is no evidence that the commodity involved ever 
crossed a state line. Nonetheless, we must conclude that the this transaction 
was in commerce. The parties involved were in different states. The buyer 
was in Washington state and the seller and receiver were in California. When 


the parties to a transaction are in different states, the purchase or sale 
transaction is in interstate commerce even if there is no evidence that the 
commodity physically crossed a state line. In this case, therefore, the fact that 
the parties to the transaction were in separate states supplies the necessary 
interstate commerce for a finding of jurisdiction. 

In any discussion of legislative intent it is noteworthy that the Perishable 
Agricultural Commodities Act was patterned after the Packers and Stockyards 


‘In Stafford v. Wallace, 258 U.S. 495 (1922) the Court held that the stockyard was not a final 
destination such that the focus should not be on one small part of the dispute that might not 
have crossed a state line, but rather the focus should be on the whole movement in the industry. 
The stockyard was the throat through which cattle continued their movement from the grower 
to the packer, and each small movement took on the character of the larger movement in 
interstate commerce. 
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Act. In interpreting the Packers and Stockyards Act® and subsequently the 
Perishable Agricultural Commodities Act, courts have often stated that this 
is "remedial legislation and should be construed to further its life and fully 
effectuate its public purpose.’ The Perishable Agricultural Commodities Act 
was enacted by Congress for the express purpose of regulating the marketing 
of fresh fruits and vegetables in commerce and eradicating unfair and 
unscrupulous acts.* Accordingly, it should be broadly construed so as to fulfill 
the purposes for which Congress established the Act. The transaction at issue 
in this proceeding is subject to the jurisdiction of the Department. 

The failure of respondent to pay complainant the sum of $3,142.50 is a 
violation of section two of the Act for which reparation should be awarded to 
complainant. Section 5(a) of the Act requires that we award to the person or 
persons injured by a violation of section two of the Act "the full amount of 
damages sustained in consequence of such violations." Such damages include 
interest. Louisville & Nashville Railroad Co. v. Sloss Sheffield Co., 269 U.S. 
217 (1925); Louisville & Nashville Railroad Co. v. Ohio Valley Tie Co., 242 
U.S. 288 (1916). Because the Secretary is charged with the duty of awarding 
damages, he also has the duty, where appropriate, to award interest at a 
reasonable rate as a part of each reparation award. See Perl Grenge Fruit 
Exchange, Inc. v. Mark Bernstein Co., Inc., 29 Agric. Dec. 978 (1970); John W. 
Scherer v. Manhattan Pickle Co., 29 Agric. Dec. 335 (1970); and W.D. Crockett 
v. Producers Marketing Association, Inc., 22 Agric. Dec. 66 (1963). 


5See, In re: C.B. Foods, Inc., 40 Agric. Dec. 961, 970 (1981) (stating that the Perishable 
Agricultural Commodities Act and Packers and Stockyards Act include provisions that are 
virtually identical). The Packers and Stockyards Act is found at 7 U.S.C. § 181 et seq. 


*See, Stafford v. Wallace, 258 U.S. 495 (1922) (mandating an expansive interpretation of 
commerce so not to frustrate true Congressional intent, and allowing the regulation of a 
stockyard based on the idea that the stockyard is the starting point of the current of commerce 
and thus must be considered a part of interstate commerce). 


"See e.g., Bruhn’s Freezer Meats of Chicago v. U.S.D.A., 438 F.2d 1332, 1336 (1971). 


SSee Quinn v. Butz, 510 F.2d 743 (1975) (outlining some of the legislative history of the 
Perishable Agricultural Commodities Act). 
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Order 


Within thirty from the date of this order the respondent, John M. Giustino, 
shall pay to the complainant, Tulelake Potato Distributors, Inc., the sum of 
$3,142.50, with interest at the rate of ten percent per annum from December 
1, 1990, until paid. 

Copies of this order shall be served upon the parties. 


In re: HARVEY KAISER, INC., v. KAY PACKING COMPANY. 
PACA Docket No. R-92-155. 
Decision and Order issued March 15, 1993. 


Breach of Contract — Rejection — Perfect Tender 
Buyer’s Duties as to Rightfully Rejected Goods 


It was found that complainant agreed to sell to respondent cabbage in cardboard boxes, and that 
the contract specifically excluded shipment in wooden boxes. Under UCC § 2-601 respondent 
was allowed to reject if the goods or tender of delivery failed in any respect to conform to the 
contract. Respondent’s rejection was found to be rightful. Following rejection respondent at 
complainant’s direction resold a portion of the rejected goods and remitted the proceeds to 
complainant. This was found to conform with respondent’s duties as to the rejected goods as 
set forth in UCC § 2-603. 


George S. Whitten, Presiding Officer. 

Stephen McCarron, Silver Spring, MD, for Complainant. 

Pascal Paul Paizza, Houston, TX for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of the full purchase price of $7,176.55, in connection with a 
transaction in interstate commerce involving a truck load of cabbage. The 
amount requested by complainant was reduced in its brief to $2,982.45. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
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and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Both parties filed a 
brief. 

Findings of Fact 





1. Complainant, Harvey Kaiser, Inc., is a corporation whose address is Suite 
404, 666 Dundee Road, Northbrook, Illinois. 

2. Respondent, Kay Packing Company, is a corporation whose address is 
P. O. Box 385, Houston, Texas. At the time of the transaction involved herein 
respondent was licensed under the Act. 

3. On or about June 12, 1991, complainant sold to respondent 729 
cardboard cartons of large cabbage, at $9.75 per carton, plus $68.80 for ice, 
or a total of $7,107.75, delivered respondent’s place of business in Houston, 
Texas. 

4. On or about June 15, 1991, complainant tendered to respondent, at 
respondent’s place of business in Houston, Texas a load of cabbage in wooden 
boxes. Respondent promptly contacted complainant’s principal, Harvey 
Kaiser, and rejected the cabbage. 

5. Following the rejection of the cabbage complainant resold 275 boxes at 
$8.75 per box, and 114 boxes at $5.65 per box. Complainant then asked 
respondent to assist in disposing of the remainder of the goods. Respondent 
sold 50 boxes at $6.90 per box and the remaining 289 boxes at $7.75 per box. 

6. The formal complaint was filed on November 29, 1991, which was within 
nine months after the cause of action alleged herein accrued. 


Conclusions 









Complainant’s Harvey Kaiser originally alleged in the sworn complaint that 
respondent accepted the cabbage involved in this proceeding, but the 
allegation was not repeated in Mr. Kaiser’s sworn statements submitted as 
complainant’s opening statement and statement in reply, and the allegation 
was abandoned in complainant’s brief where the substance of finding 5 was 
admitted. 

Harvey Kaiser also alleged that the sale was f.o.b. shipping point, and that 
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respondent’s president, Howard Kantor, arranged for the transportation of the 
cabbage from New Jersey to his place of business. However, the trucking 
company first sent its invoice to complainant, and later sent a copy of the 
invoice to respondent with the following note appended: 

7-18-91 

Harvey Kaiser refuses to pay this invoice. I would appreciate your 

influence in this matter. 
Respondent has maintained throughout this proceeding that the sale was on 
a delivered basis, and on the basis of all the evidence we so conclude. 

Respondent’s Howard Kantor maintained that in conversations between 
himself and Harvey Kaiser leading up to the sale of the cabbage, Kantor 
informed Kaiser that respondent’s customers did not want cabbage in wooden 
crates, and would not accept such. Mr. Kantor stated while he originally 
asked for cabbage in sacks, he agreed to take cabbage in cardboard cartons, 
but that it was made an explicit condition of the contract that wooden crates 
would not be used. Mr. Kaiser stated in response that it was agreed only that 
the cabbage would be in boxes, and that boxes can either be wire bound 
wooden crates or cardboard cartons. Throughout the proceeding Kantor 
maintained that Kaiser not only agreed not to use wooden boxes, but also 
agreed to fax written confirmation of such agreement, along with the other 
terms of sale, to respondent prior to shipment. Respondent submitted a faxed 
message, sent June 11, 1991, to respondent, from a Nate Mercurio of 
complainant’s firm, which stated in part: “[w]ill fax you information after truck 
is loaded." However, the information concerning the contract terms, and 
specifically stating that the cabbage would be in "boxes," was not sent until 
June 17, 1991, following arrival of the cabbage. Harvey Kaiser made the 
following allegation in the opening statement: 


Upon arrival of the cabbage at Mr. Kantor’s place of business, the market 
for U.S. No. 1 cabbage declined substantially. 


No evidence was submitted to substantiate this allegation. While there is no 
Market News Service for Houston, Texas, the market reports for the closest 
market for which there are reports, Dallas, Texas, show that the market for 
cabbage did not decline at all from June 11, through June 19, 1991, but 
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remained steady, and, for cabbage from some areas, actually strengthened.’ 
On the basis of all of the evidence submitted herein we conclude that the 
contract called for the cabbage to be shipped in cardboard boxes, and that 
complainant breached the contract. 

The Uniform Commercial Code, section 2-601, states, in relevant part, that 
"if the goods or the tender of delivery fail in any respect to conform to the 
contract, the buyer may (a) reject the whole; ...." We conclude that 
respondent’s rejection was rightful. 

UCC section 2-603 provides in relevant part: 


[W]hen the seller has no agent or place of business at the market of 

rejection a merchant buyer is in under a duty after rejection of goods in 

his possession or control to follow any reasonable instructions received 

from the seller with respect to the goods and in the absence of such 

instructions to make reasonable efforts to sell them for the seller’s 

account if they are perishable or threaten to decline in value speedily. 
Respondent’s resale of a part of the load on complainant’s behalf was in 
conformity with its duties under this section. There are no further funds due 
from respondent to complainant. The complaint should be dismissed. 


Order 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


HAN YANG TRADE CO., INC. d/b/a H.Y. PRODUCE COMPANY v. A. F. 
& SONS PRODUCE, INC. 

PACA Docket No. R-92-1. 

Decision and Order issued April 8, 1993. 


THE REMEDIES MADE AVAILABLE BY SECTION 5 OF THE ACT ARE NOT 
CUMULATIVE BUT ARE CONCURRENT REMEDIES FROM WHICH THE COMPLAINING 
PARTY MUST ELECT ITS MODE OF PROCEDURE. 


‘Official notice may be taken of the Department’s Market News Service Reports. J. 
Macchiaroli Fruit Co. v. Ben Gatz Co., 38 Agric. Dec. 565, at 573 (1979). 
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Section 5 of the Act (7 U.S.C. §499e) provides that any commission merchant, dealer or broker 
who violates any provision of Section 2 of the Act shall be liable to the person injured by such 
violation, and in addition, provides that such liability shall be “for the full amount of damages 
sustained in consequence of such violations." Paragraph (b) of Section 5 provides that: 


[S]uch liability may be enforced either (1) by complaint to the Secretary as hereinafter 
provided; or (2) by suit in any court of competent jurisdiction; but this section shall not in 
any way abridge or alter the remedies now existing at common law or by statute, and the 
provisions of this Act are in addition to such remedies. 


This section requires an election of remedies by a PACA claimant as between pursuit of 
reparation in this administrative forum and pursuit of a civil suit in either state or Federal Court. 


FACTORS IN DETERMINING WHETHER A PACA CLAIMANT HAS MADE AN 
ELECTION OF REMEDIES. 


In applying the relevant statutory and case law, we adhere to a simple procedure to determine 
if a party has made an election of remedies: 


1) Determine if the state or federal court is a court of competent jurisdiction (a court is of 
competent jurisdiction if it can issue an enforceable award in money damages based upon 
breach of contractual duty which runs against a party to the suit); 


2) Determine whether the same parties are involved in the PACA action and the state or 
federal court action; 


3) Determine whether any of the same transactions are involved in the PACA action and the 
state or federal court action; and 


4) Determine whether the PACA claimant is before the state or federal court because of filing 
a compulsory counterclaim. 


The PACA claimant has made an election of remedies if the state or federal court is a court of 
competent jurisdiction, the same parties are involved in the PACA action and the state or federal 
court action, the same transactions are involved in the PACA action and the state or federal 
court action, and the PACA claimant is not before the state or federal court because of filing 
a compulsory counterclaim. 


When a PACA claimant elects to pursue whatever remedy may be available to it in state or 
federal court, the Secretary is without jurisdiction and the complaint must be dismissed for want 
of jurisdiction of the Secretary of Agriculture. 


JoAnn Waterfield, Presiding Officer. 

Complainant, Pro se. 

John M. Sanberg, Santa Monica, CA, for Respondent. 

Daniel J. Coogan, Nogales, AZ, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §449a et seq.). A timely 
complaint was filed with the Department on May 31, 1991 in which 
complainant seeks a reparation award against the respondent in the amount 
of $8,285.00 in connection with the sale and shipment of two truckloads of 
tomatoes in interstate commerce. Respondent previously remitted $1,037.50 
on October 12, 1990. 

A copy of the formal complaint was served upon the respondent, which filed 
an answer thereto denying the material allegations of the complaint. 

Since the amount claimed in the formal complaint does not exceed 
$15,000.00, the shortened method of procedure provided in section 47.20 of 
the Rules of Practice (7 C.F.R. §47.20) is applicable. Pursuant to this 
procedure, the verified pleadings of the parties are considered part of the 
evidence of the case, as is the Department’s Report of Investigation. In 
addition, the parties were given the opportunity to file evidence in the form 
of verified statements and briefs. Neither party submitted additional evidence. 


Findings of Fact 


1. Complainant, Han Yang Trade Co., Inc., d/b/a H.Y. Produce 
Company, hereinafter referred to as Han Yang, is a corporation whose 
business mailing address is 13760 Gramercy Place, P.O. Box 5359, Gardena, 
California 92049-5539. At the time of the transactions involved in this 
proceeding, Han Yang was licensed under the Act. 

2. Respondent, A. F. & Sons Produce, Inc., hereinafter referred to as A. 
F., is a corporation whose business mailing address is P.O. Box 242, Nogales, 
Arizona, 85628. At the time of the transactions involved in this proceeding, 
A. F. was licensed under the Act. 

3. On or about August 23, 1990, Han Yang sold and shipped two 
truckloads of tomatoes, from California to A. F. in Nogales, Arizona. The 
total invoice price for this f.o.b. sale was $9,322.50. A.F. has remitted 
$1,037.50 to Han Yang, leaving an outstanding balance of $8,285.00 in dispute. 

4. An informal complaint was received by the Department on December 
14, 1990; a formal complaint was filed with the Department on May 31, 1991 
which was within nine months after the cause of action arose. 

5. On or about May 13, 1991, Han Yang filed a complaint against A. F. 
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and others in the Municipal Court of the County of Los Angeles (Case No. 
SB91C0S208) alleging that A. F. and others breached a sales contract in the 
same transactions in dispute herein. 

6. On September 10, 1992, a letter was served upon Han Yang, as 
reported by the United States Post Master, setting forth the statutory 
provisions regarding the election of remedies by a complainant. Han Yang 
was given 20 days within which to submit proof that the state action had been 
dismissed or to otherwise show cause why the complaint filed pursuant to the 
Perishable Agricultural Commodities Act should not be dismissed. Han Yang 
failed to respond. 


Discussion 


A. F.’s answer to Han Yang’s complaint alleges that an action was filed on 
Han Yang’s behalf in the Municipal Court of the County of Los Angeles 
(Case No. SB91COS208). In support of this assertion, A. F. submitted 
pleadings from the state court action containing the same issues and assertions 
made in the administrative complaint filed in this forum. On September 10, 
1992, a letter was served upon Han Yang, as reported by the United States 
Postmaster, setting forth the statutory provisions in the Act regarding the 
election of remedies by a complainant. Han Yang was given 20 days within 
which to submit proof that the state action had been dismissed or to otherwise 
show cause why the complaint filed pursuant to the Perishable Agricultural 
Commodities Act should not be dismissed. Han Yang failed to respond. 

Section 5 of the Act (7 U.S.C. §499e) provides that any commission 
merchant, dealer or broker who violates any provision of Section 2 of the Act 
shall be liable to the person injured by such violation, and in addition, 
provides that such liability shall be "for the full amount of damages sustained 
in consequence of such violations." Paragraph (b) of Section 5 provides that: 


[S]uch liability may be enforced cither (1) by complaint to the Secretary 
as hereinafter provided; or (2) by suit in any court of competent 
jurisdiction; but this section shall not in any way abridge or alter the 
remedies now existing at common law or by statute, and the provisions of 
this Act are in addition to such remedies. 


We have held many times that this section requires an election of remedies 
by a PACA claimant as between pursuit of reparation in this administrative 
forum and pursuit of a civil suit in either state or Federal Court. Kurt Van 
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Engel Commission Co. v. Schultz Sav-O Stores, 48 Agric. Dec. 731 (1989); 
Magic Valley Produce, Inc. v. E.&R. Brokerage and/or House of Good Celery, 
Inc., 40 Agric. Dec. 449 (1981); Rigbee Potato Co. v. Belson Bros., 12 Agric. 
Dec. 750 (1953). 

In applying the relevant statutory and case law, we adhere to a simple 
procedure to determine if a party has made an election of remedies. First, we 
determine if the state court is a court of competent jurisdiction. A court is 
of competent jurisdiction if it can issue an enforceable award in money 
damages based upon breach of contractual duty which runs against a party to 
the suit. It is clear that the Municipal Court of Los Angeles is a court of 
competent jurisdiction. 

The second question is whether the same parties are involved in the PACA 
action and the state court action. The state court complaint submitted by A. 
F. in its answer substantiates that complainant and respondent in this matter 
are in the identical positions in the state matter (ic. Han Yang is the 
complainant in both proceedings; A. F. is a named respondent in both 
proceedings). 

The third question is whether any of the same transactions are involved in 
the PACA action and the state court action. A review of the file substantiates 
that Han Yang’s state claim arises out of the same transactions as those which 
are the subject matter of this PACA action. 

The fourth question is whether the PACA claimant is before the state 
district court because of filing a compulsory counterclaim. As noted above, 
Han Yang is the complainant in both proceedings, and A. F. is the respondent 
in both proceedings. 

The remedies made available by Section 5 of the Act are not cumulative but 
are concurrent remedies from which the complaining party must elect its 
mode of procedure. Because Han Yang elected to pursue whatever remedy 
may be available to it in the state court, the Secretary is without jurisdiction 
as to Han Yang’s PACA complaint covering the same subject matter. 
Therefore, this complaint must be dismissed for want of jurisdiction of the 
Secretary of Agriculture. 


Order 


The complaint is dismissed. 
Copies of this order shall be served on the parties. 
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STAKE TOMATOES of RUSKIN, INC., v. WORLD WIDE CONSULTANTS, 
INC. 

PACA Docket No. R-92-72. 

Decision and Order issued April 26, 1993. 


PROOF OF DAMAGES 


This case involves a unique situation where the buyer specifically negotiated for the purchase 
tomatoes which were to be “light pink on arrival". The federal inspection taken indicated that 
the tomatoes arrived “breaking red" instead of “light pink” as designated by the contract. The 
buyer proved that there was a breach of contract. The buyer sought to prove damages by 
establishing the contract price that it re-negotiated with its customer after the breach occurred. 
We have concluded that the re-negotiated contract price is to be used as a basis for the buyer’s 
damages. Where breach of the warranty of suitable shipping condition is proven, the 
Department will require an accounting of sales as a basis for the value of the goods received. 
In the absence of an accounting of sales, and where there are quantifiable defects proven by an 
inspection report, we will rely on a percentage of defects formula to ascertain damages. We will 
not rely on the contract price that a buyer renegotiates with its customers as a basis for damages 
where there are quantifiable defects. 


Kimberly Hart, Presiding Officer. 
Complainant, Pro se. 


Respondent, Pro se. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §499a et seg.). A timely formal 
complaint was filed in which complainant seeks a reparation award against 
respondent in the amount of $28,263.50 in connection with a transaction 
involving tomatoes, a perishable agricultural commodity, in interstate 
commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. Respondent filed an answer, denying the 
allegations of the complaint. 

Although the amount claimed as damages exceeds $15,000.00, the parties 
waived the right to an oral hearing. Therefore, the shortened procedure 
provided in section 47.20 of the Rules of Practice (7 C.F.R. §47.20) is 
applicable. Pursuant to such procedure, the report of investigation is 
considered part of the evidence in this case, as are the complaint and answer. 
The parties were given an opportunity to submit additional evidence in the 
form of verified statements and to file briefs. Complainant elected to file an 
opening statement. Respondent elected to file a brief. 
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Findings of Fact 


1. Complainant, Stake Tomatoes of Ruskin, Inc., is a corporation whose 
mailing address is P.O. Box 967, Ruskin, Florida 33570. 

2. Respondent, World Wide Consultants, Inc., is a corporation whose 
mailing address is 350 Oaks Trail, Suite 208, Garland, Texas 75043. At the 
time of the transaction alleged herein, respondent was licensed under the Act. 

3. Complainant, on or about May 15, 1991, sold to respondent pursuant 
to an oral contract, 800 cartons of extra large mature green tomatoes at $18.50 
per carton and 800 cartons of large mature green at $15.50 per carton, being 
a perishable agricultural commodity, at the FOB price of $28,263.50. 
Respondent also negotiated for a specific contract term, that the tomatoes 
would be “light pink on arrival". The produce was to be originally shipped on 
May 18, 1991, but respondent requested that the shipping date be changed to 
May 21, 1991. The produce was thereafter shipped on May 21, 1991, and it 
arrived on May 23, 1991. The evidence indicates that although the original 
destination was to be Dallas, Texas, respondent actually had the produce 
shipped to its customer in Cleveland, Ohio without complainant’s prior 
knowledge. 

4. Respondent had presold this produce to its customer, Economy Produce 
& Vegetable, at different contract prices. The produce was inspected at 
Economy Produce’s place of business in Cleveland, Ohio upon its arrival on 
May 23, 1991. The inspection results revealed that, while the produce was 
within tolerance as to defects, it failed to meet the specifications of the 
contract in terms of color. Respondent accepted the produce and notified 
complainant of the breach in terms of color and its proof of damages in the 
amount of $17,551.10. Respondent remitted two checks to complainant 
totalling $10,712.40 in payment for the tomatoes which complainant refused 
to accept and returned the two checks to respondent uncashed. Respondent 
has failed to pay complainant the contract price. 

6. A formal complaint was filed on August 22, 1991, which is within nine 
months from when the cause of action accrued. 


Conclusions 


Complainant alleges that the contract specified a Dallas, Texas destination 
and respondent alleges that the contract specified a Cleveland, Ohio 
destination. Where parties put forth affirmative but conflicting allegations 
with respect to the terms of the contract, the burden rests upon each to 
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establish its allegation by a preponderance of the evidence. Vernon C. Justice 
v. Eastern Potato Dealers of Maine, Inc., 30 Agric. Dec. 1352 (1971); Harland 
W. Chidsey Farms v. Bert Guerin, 27 Agric. Dec. 384 (1968). 

Complainant alleges, in its opening statement, that the confirmation of 
purchase orders received by facsimile on May 20, 1991, from respondent 
indicated that the load was to be shipped to Dallas, Texas. Complainant has 
supplied copies of these confirmation of purchase orders. However, the 
confirmation of purchase order submitted by respondent, which respondent 
alleges was sent to complainant, indicates that the load was to be shipped to 
Ohio. It is complainant’s contention that the destination was altered on the 
confirmation purchase order submitted by respondent from Dallas, Texas to 
Ohio based upon the fact that the word "Ohio" is in a different type print from 
the remainder of the order. Complainant also alleges that it never received 
respondent’s confirmation of purchase order by facsimile with the Ohio 
destination terms. Respondent, on the other hand, alleges that the destination 
terms were always Ohio since it had previously contracted to provide the 
tomatoes to its customer, Economy Produce & Vegetable in Cleveland, Ohio. 

We have, as evidence, copies of the confirmation of purchase orders as 
submitted by complainant and respondent. We have reviewed both copies and 
it does appear that respondent’s confirmation purchase order does reflect 
Ohio as a destination but that the print type is definitely different from the 
print type on the remainder of the order. There is no other way to account 
for this difference other than the fact that this term was altered at some point 
in time by respondent. We conclude that complainant has carried its burden 
of proving that the destination terms were to be Dallas, Texas and not Ohio. 
Respondent has not carried its burden of proving its contract term. 
Therefore, the destination term was Dallas, Texas. 

As to respondent’s allegation that complainant received this confirmation of 
purchase order with the Ohio destination terms on May 20, 1991, respondent 
bears the burden of proving its claim. The proponent of a claim bears the 
burden of proof on that issue. W.W. Rodgers & Sons v. California Produce 
Distributors, Inc., 34 Agric. Dec. 914 (1975); New York Trade Association v. 
Sidney Sandler, 32 Agric. Dec. 702 (1973). The party with the burden of proof 
must meet the preponderance of evidence test. A.D. McGinnis Produce v. 
Pinder’s Produce Co., 28 Agric. Dec. 249 (1969). 

Respondent has submitted a copy of a transmission report indicating that 
something was faxed to complainant on May 20, 1991 at 9:29 am. Respondent 
wants this to be accepted as proof that it actually sent this purchase order 
containing the Ohio destination term to complainant. The problem with 
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respondent’s proof is that we have absolutely no way of knowing whether this 
transaction report indicating the faxing of a document is related to the 
supplementary confirmation submitted by respondent. Complainant denies 
that it ever received this particular confirmation and respondent has not 
submitted any persuasive evidence to prove that it faxed this confirmation to 
complainant. Barring sufficient proof on this issue, we find that respondent 
has failed to carry its burden of proving its allegation. Therefore, we conclude 
that complainant never received a copy of this particular confirmation. 

The fact that Dallas, Texas was to be the destination pursuant to the parties 
contract and respondent shipped the produce to Cleveland, Ohio without 
complainant’s knowledge presents an issue as to whether the warranty of 
suitable shipping condition remained intact. The basic rule is that the 
warranty of suitable shipping condition may be void if produce is diverted 
while in transit. Hybel’s Produce Co. v. William H. Nicholls, Jr., 30 Agric. Dec. 
413 (1971); A. A. Corte & Sons v. J. Lerner & Son, 14 Agric. Dec. 320 (1955). 
Respondent’s act of delivering the produce to another destination other than 
that specified in the contract amounts to a diversion. 

However, there is an exception to this basic rule which states that if produce 
is diverted to a destination the same distance from the shipping point as the 
original destination, suitable shipping condition may be determined for the 
original destination by the condition of the produce at the new destination so 
that the warranty is not entirely void merely because of diversion. Magic 
Valley Potato Shippers, Inc. v. C.B. Merchant & Co., Inc., 42 Agric. Dec. 1602 
(1983)'; Kirby & Little Packing Co. v. United Fruit & Produce, 16 Agric. Dec. 
1066 (1957). In the present case, the travel time from Ruskin, Florida to 
Cleveland, Ohio is no greater distance than the travel time from Ruskin, 
Florida to Dallas, Texas. It is our opinion that the diversion did not 
contribute to the non-conformity of the tomatoes in terms of color. We 
conclude that the exception to the rule is applicable to the facts of this case 
such that the warranty of suitable shipping condition remained intact despite 
the diversion. 

We must now decide who bears responsibility for the condition of the 
produce upon its arrival. Complainant admits that the “light pink on arrival" 


‘Magic Valley states that, "The diversion of the car to a different destination than that 
specified in the contract would not necessarily leave respondent totally without benefit of the 
warranty since the condition of the commodity at that destination may be relevant in determining 
whether the commodity would have been abnormally deteriorated at the destination specified.” 











774 PERISHABLE AGRICULTURAL COMMODITIES ACT 


term was required by the original contract. It is complainant’s contention that 
once respondent changed the ship date from May 18th to May 21st, there was 
no way to retard the ripening process required by the contract. Complainant 
feels that respondent should be held responsible for the fact that the tomatoes 
did not arrive in conformity with this specific contract term. Respondent 
alleges that the tomatoes were in breach of contract as to color and that 
complainant is liable for the non-conformity. 

A timely federal inspection was taken on May 23, 1991, which revealed the 
following: 


Applicant: Economy Produce & Vegetable Co. 
Address: Cleveland, Ohio 

Shipper: Stake Tomatoes of Ruskin, Inc. 
Address: Ruskin, Florida 

Inspection site: Applicant’s parking lot 
Loading: Loaded 

I ion date: May 23, 1991 

Temperatures: 52 to 53 degrees 

Product: Tomatoes 

Brand Markings: Ruskin King 

# of Cartons: 1600 cartons 

Defects: 2% average defects by bruising; 


1% sunken and discolored areas and 
decay ranges from 0 to 16%, 
average 

71% 


Addt’l comments: Average approximately 95% light red 

to red. Decay is in generally 

advanced stages. 
The inspection reveals 7% decay in this load but the Department will allow 
a maximum tolerance of 8% for soft and decay in f.o.b transactions going 
coast to coast. The decay found was within tolerance but the color was shown 
to be light red to red upon arrival. The inspection report clearly shows a 
breach of contract as to color. 

The evidence is clear that complainant refused to allow respondent to 
handle the produce on a consignment basis based upon the inspection results 
so respondent’s customer accepted the produce and now respondent seeks 
damages for breach of contract. Complainant does not challenge the findings 
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of the federal inspection but insists that respondent is responsible for the fact 
that the tomatoes were not “light pink on arrival". 

We must decide if complainant’s allegation has any merit. As the moving 
party, complainant bears the burden of proving its case. La Casita Farms, Inc. 
v. Johnson City Produce Co., 34 Agric. Dec. 506 (1975); New York v. Sandler, 
32 Agric. Dec. 702 (1973). The party with the burden of proof must meet the 
preponderance of evidence test. A.D. McGinnis Produce v. Pinder’s Produce 
Co., 28 Agric. Dec. 249 (1969). There is case law to support the proposition 
that a seller will be held liable for delays in shipping where it has actual 
knowledge, beforehand, of the tardiness on buyer’s part and still ships the 
same produce knowing that it is not in suitable shipping condition. In 
instances of a buyer’s tardiness, it has been held that the seller is required to 
take some action, either by attempting to renegotiate the contract terms to 
reflect the change of circumstances, or by refusing to ship if it was the seller’s 
opinion that the produce was no longer in suitable shipping condition. See 
Western Vegetable Sales v. West Coast Produce, Inc., 37 Agric. Dec. 195 (1978); 
Joe Phillips, Inc. v. Produce Brokers & Distributors, Inc., 37 Agric. Dec. 791 
(1978). 

The evidence indicates that complainant renegotiated the contract with 
respondent and agreed to change the ship date to May 20, 1991, but that color 
terms remained part and parcel of this renegotiated contract and complainant 
does not deny this. If complainant had any reason to believe that the 
tomatoes which were gassed and ready for shipment on May 18, 1991, would 
not be in suitable shipping condition on May 20, 1991, it had an affirmative 
obligation to ship a different load of produce. While we agree with 
complainant’s contention that there is no way to retard the natural ripening 
process of tomatoes, complainant should have known that it was unlikely that 
those particular tomatoes would arrive in conformity with the color terms. 
There was a time span of six days from the time that the tomatoes were 
gassed and prepared for shipment and their actual shipment. Complainant 
must have suspected that these tomatoes might arrive past the "light pink" 
stage and might not be acceptable to respondent. 

We have reviewed the relevant evidence and it is our conclusion that 
complainant should be held liable for the breach of a material term of the 
contract in that it shipped produce of the wrong color. Complainant had an 
obligation to ship conforming produce and complainant cannot escape this 
obligation by attempting to pass the blame onto respondent for changing the 
shipment date. Complainant has failed to carry its burden of proving that 
respondent should be held liable for the breach of contract based upon its 
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actions. Complainant will be held liable for the breach of contract in terms 
of color. 

After receipt and acceptance of goods, the burden to prove breach and/or 
damages is on respondent. Santa Clara Produce, Inc. v. Caruso Produce, Inc., 
41 Agric. Dec. 2279 (1982); Theron Hooker Co. v. Ben Gatz Co., 30 Agric. 
Dec. 1109 (1971). The party with the burden of proof must meet the 
preponderance of evidence test. A.D. McGinnis Produce v. Pinder’s Produce 
Co., 28 Agric. Dec. 249 (1969). In this instance, breach of contract has been 
proven but respondent must prove its damages. 

Section 2-714 of the U.C.C. deals with buyer’s damages for breach in regard 
to accepted goods. Section 2-714(1) states: 


(1) Where the buyer has accepted goods and given notification . . . he 
may recover as damages for any non-conformity of tender, the loss 
resulting in the ordinary course of events from the seller’s breach as 
determined in any manner that is reasonable. 


Respondent has submitted its calculation of damages. Respondent alleges that 
the basis for damages should take into account the market news quotes for 
Cleveland, Ohio as of May 23, 1991. There is no need to use the market 
quotes to determine respondent’s damages. Respondent had a contract for 
the sale of the tomatoes which was adjusted to reflect the change of color in 
the produce. Respondent filed its invoice to its customer showing the 
adjustments as an exhibit. Respondent’s contract with its customer was for a 
total of $31,472.00. As a result of the breach, respondent received $13,920.90, 
and suffered damages of $17,551.10. 

This case represents a unique situation since there are no percentage grade 
standards for color. In normal circumstances where there are quantifiable 
defects, we would require an accounting of sales and in the absence of an 
accounting, we would rely on a percentage of defects formula to ascertain 
damages. We will not rely on the contract price that a buyer negotiates with 
its customer as a basis for damages where there are quantifiable defects. 

Having accepted the produce, respondent owes the complainant the contract 
price less any proven damages. The contract price is $28,263.50 less damages 
of $17,551.10 for a total due of $10,712.40. Respondent has tendered this 
amount to complainant, but complainant refused to accept the checks. 
Respondent’s failure to pay the $10,712.40 to complainant is a violation of 
section 2 of the Act for which reparation should be awarded to complainant. 
In view of complainant’s refusal to accept that amount in payment, no interest 





STAKE TOMATOES v. WORLD WIDE CONSULTANTS, INC. 79 
52 Agric. Dec. 770 


will be levied against respondent. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, the amount of $10,712.40, with no interest to be 
applied. 

Copies of this order are to be served upon the parties. 
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MISCELLANEOUS ORDERS 


In re: REX SPARKS PRODUCE, INC. 
PACA Docket No D-92-545. 
Order Dismissing the Complaint with Prejudice filed January 21, 1993. 


Ben E. Bruner, for Complainant. 
Lawrence L Moise, III, Abingdon, Virginia, for Respondent. 
Order issued by James W. Hunt, Administrative Law Judge. 


For good cause shown,the complaint filed in the above-styled matter is 
hereby dismissed with prejudice. 


In re: SUNRISE PRODUCE OF WASHINGTON, INC. 

PACA Docket No. D-91-545. 

Order Corrections Effective Date of Decision Without Hearing by Reason of 
Default filed April 22, 1993. 


Julie Cook, for Complainant. 
Stephen McCarron, Silver Spring, Maryland, for Respondent. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


In this disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et. seq.), a Decision 
Without Hearing By Reason of Default was entered on December 23, 1991. 
However, the decision was made effective November 29, 1992. 

The record reflects that the decision was mailed by certified mail, return 
receipt requested, on December 24, 1991. An undated return receipt was 
signed by respondent’s representative and returned to the Department before 
February 10, 1992. Through a clerical error, the decision was deemed served 
on October 30, 1992, and made effective 30 days later on November 29, 1992. 
Although the exact date of receipt of the decision by respondent’s 
representative is unknown because the return receipt is not dated, the decision 
was served on or before February 10, 1992 Therefore, the decision in this 
case will be deemed served February 10, 1992 making the decision effective 
as of March 12, 1992. 
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Copies hereof shall be served upon the parties. 


In re: SOUTHEAST FROZEN FOODS, INC. a/t/a TWIN PACKING 
COMPANY and GOLDEN BANANA, INC. 

PACA Docket No. D-92-534. 

Order Dismissing Complaint filed May 26, 1993. 


John Vos, for Complainant. 
Raymond R. Magley, Jacksonville, Florida, for Respondent. 
Order issued by Edwin S. Bernstein, Administrative Law Judged. 


Complainant’s motion to dismiss the complaint is granted. It is ordered that 
the complaint filed herein on March 6, 1992, be dismissed with prejudice. 


In re: CHARLES CHIPS, INC., f/d/b/a MUSSER’S POTATO CHIPS, INC., 
CHALRES CHIPS OF KENTUCKY, INC., and CHARLES CHIPS 
CORPORATION. 

PACA Docket No. D-93-505. 

Order Dismissing Complaint as to Charles Chips Corporation filed May 26, 
1993. 


Jane McCavitt, for Complainant. 
Christopher T.Corson, Washington, D.C., for Respondent Charles Chips Corporation. 
Order issued by Paul Kane, Administrative Law Judge. 


Pursuant to motion filed by complaint counsel! on May 26, 1993, the 
complaint, as to Charles Chips Corporation, is hereby dismissed with 
prejudice. 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
DEFAULT DECISIONS 


In re: BLUE JACK MARKETING, INC. 
PACA Docket No. D-92-568. 
Decision and Order filed December 4, 1992. 


Failure to file an answer - Failure to pay license fee - Failure to make full payment - Wilful, 
flagrant and repeated violations. 


Eric Paul, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), hereinafter 
referred to as the "Act," instituted by a complaint filed on August 31, 1992, by 
the Acting Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period June 1991 through November 1991, 
respondent purchased and accepted in interstate commerce, from 44 sellers, 
132 lots of perishable agricultural commodities, but failed to make full 
payment promptly of the agreed purchase prices or balances thereof in the 
total amount of $254,838.66. 

The complaint was served upon respondent on September 9, 1992. The 
time for filing an answer admitting, denying, or explaining each of the 
allegations of the complaint in accordance with Section 1.136 of the Rules of 
Practice (7 C.F.R. § 1.136) having run, and upon the motion of the 
complainant for issuance of the Default Order, the following Decision and 
Order is issued without further investigation or hearing pursuant to 
Section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Blue Jack Marketing, Inc., is a corporation organized and 
existing under the laws of the State of California. Its business address is 4696 
Highway 111, Brawley, California 92227, and its current mailing address is 
1019 Crestview, Brawley, California 92227. 

2. At all times material herein, respondent was licensed under the 
provisions of the PACA. License number 901242 was issued to respondent on 
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May 29, 1990. This license terminated on May 29, 1992, when respondent 
failed to pay the required annual fee. 

3. As more fully set forth in paragraph III of the complaint, during the 
period June 1991 through November 1991, respondent purchased and accepted 
from forty-four sellers in interstate commerce, 132 lots of perishable 
agricultural commodities, but failed to make full payment of the agreed 
purchase prices in the total amount of $254,838.65. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 132 
transactions set forth in Finding of Fact No. 3 above, constitutes willful, 
repeated and flagrant violations of section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above shall be published. 

This order shall take effect on the 11th day after the Decision becomes 
final. Pursuant to the Rules of Practice governing proceedings under the Act, 
this Decision will become final without further proceedings 35 days after 
service unless appealed to the Secretary by a party to the proceeding within 
30 days after service, as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139, 1.145). 

Copies of this Order shall be served upon the parties. 

[This Decision and Order became final January 11, 1993.-Editor] 


In re: K.B. FRUIT and VEGETABLE, INC. 
PACA Docket No. D-92-562. 
Decision and Order filed December 1, 1992. 


Failure to file answer - Failure to pay license fee - Failure to make full payment promptly - 
Wilful, flagrant and repeated violation. 


JoAnn Waterfield, for Complainant. 
Ms. Karen Singer, Philadephia, PA, for Respondent 
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Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on July 20, 1992, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period June 1991 through July 1991, respondent received and 
accepted for consignment in interstate commerce, from one consignor, two 
lots of garlic, a perishable agricultural commodity, but failed to make full 
payment promptly of the agreed net proceeds derived from the sale, in the 
total amount of $17,682.82. In addition, during the period January 1991 
through October 1991, respondent purchased, received, and accepted, in 
interstate and foreign commerce, from 17 sellers, 115 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, in the total amount of 
$542,010.78. 

A copy of the complaint was served upon respondent on or about July 27, 
1992, which complaint has not been answered. The time for filing an answer 
having run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of Practice (7 
C.F.R. 1.139). 

Findings of Fact 


1. Respondent, K. B. Fruit and Vegetable, Inc., is a corporation organized 
and existing under the laws of the State of Pennsylvania, whose address is 
Unit #74-76, 3300 S. Galloway Street, Philadelphia, Pennsylvania 19148. 

2. Pursuant to the licensing provisions of the Act, license number 910330 
was issued to respondent on December 12, 1990. This license was terminated 
on December 12, 1991, pursuant to Section 4(a) of the Act (7 U.S.C. 499d(a)) 
when respondent failed to pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period June 1991, through July 1991, respondent received and accepted for 
consignment in interstate commerce, from one consignor, two lots of garlic, 
a perishable agricultural commodity, but failed to make full payment promptly 
of the agreed net proceeds derived from the sale, in the total amount of 
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$17,682.82. In addition, during the period January 1992, through October 
1991,, respondent purchased, received, and accepted in interstate and foreign 
commerce, from 17 sellers, 115 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices, in the total amount of $542,010.78. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 117 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the facts and 
circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final January 12, 1993.-Editor] 


In re: LANASA & SMITH, INC. 
PACA Docket No. D-92-522 
Decision and Order filed December 28, 1992. 


Failure to file an answer - Failure to make full payment promptly - Wilful, flagrant and 
repeated violations. 


Julie Cook, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 





PERISHABLE AGRICULTURAL COMMODITIES ACT 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on January 10, 1992, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period March 1988 through February 1990, respondent purchased, 
received and accepted, in interstate commerce, from 5 sellers, 68 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $313,393.71. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Lanasa & Smith, Inc., is a corporation whose business 
mailing address is Conowingo Avenue, Units 76-86, Jessup, Maryland 20794. 

2. Pursuant to the licensing provisions of the Act, license number 781579 
was issued to Lanasa & Smith, Inc., on June 14, 1978. This license was 
terminated on June 14, 1990 pursuant to Section 4(a) of the Act (7 U.S.C. 
499d(a)) when respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period January 1991 through April 1992 respondent purchased, received and 
accepted in interstate commerce, from 5 sellers, 68 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $313,393.71. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 68 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
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repeated and flagrant violations of Section 2 of the Act (7 U.S.C. 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the facts and 
circumstances set forth above, shall be published. 

This Order shall take effect on the eleventh day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final February 4, 1993.-Editor] 


In re: SWEETHEART PRODUCE, INC. 
PACA Docket No. D-92-552. 
Decision and Order filed December 4, 1992. 


Failure to file an answer - Failure to make full payment promptly - Wilful, flagrant and 
repeated violations. 


Janet Heins, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.; hereinafter 
"PACA"), instituted by a complaint filed on June 8, 1992, by the Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. It is alleged in the complaint that during the 
period September 12, 1989 through February 15, 1991, respondent purchased, 
received, and accepted, in interstate and foreign commerce, from 10 sellers, 
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39 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $216,215.45. 

A copy of the complaint was served upon respondent Sweethart Produce, 
Inc., which complaint has not been answered. The time for filing an answer 
having run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of Practice (7 
C.F.R. § 1.139). 

Findings of Fact 


1. Respondent, Sweethart Produce, Inc., is a corporation organized and 
existing under the laws of the State of Utah, whose business address is 1979 
Wall Avenue (Rear), Ogden, Utah 84401. 

2. Pursuant to the licensing provisions of the PACA, license number 
881832 was issued to respondent on August 23, 1988. This license was 
renewed annually, but was suspended on January 4, 1991, for failure to pay a 
reparation award, pursuant to Section 7(d) of the PACA (7 U.S.C. § 499g), 
and was terminated on August 23, 1991, pursuant to Section 4(a) of the 
PACA (7 U.S.C. § 499d(a)) when respondent failed to pay the required 
annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period September 12, 1989 through February 15, 1991, respondent purchased, 
received, and accepted in interstate and foreign commerce, from 10 sellers, 39 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $216,215.45. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 39 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the PACA (7 U.S.C. § 499b), 
for which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the PACA (7 U.S.C. § 499b), and the facts 
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and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the PACA, 
this Decision will become final without further proceedings 35 days after 
service hereof unless appealed to the Secretary by a party to the proceeding 
within 30 days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139, 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final March 1, 1993.-Editor] 


In re: PRO DEUCE, INC. 
PACA Docket No. D-93-504. 
Decision and Order filed January 26, 1993. 


Failure to file an answer - Failure to make full payment promptly - Wilful, flagrant and 
repeated violations. 


Eric Paul, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), hereinafter 
referred to as the "Act," instituted by a complaint filed on October 26, 1992, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period November 1991 through March 1992, respondent purchased 
and accepted in interstate commerce, from 18 sellers, 88 lots of perishable 
agricultural commodities, but failed to make full payment promptly of the 
agreed purchase prices or balances thereof in the total amount of $656,109.49. 

The complaint was served upon respondent on October 31, 1992. The time 
for filing an answer admitting, denying, or explaining each of the allegations 
of the complaint in accordance with Section 1.136 of the Rules of Practice (7 
C.F.R. § 1.136) having run, and upon the motion of the complainant for 
issuance of the Default Order, the following Decision and Order is issued 
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without further investigation or hearing pursuant to Section 1.139 of the Rules 
of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Pro Deuce, Inc., (hereinafter "respondent") is a corporation organized 
and existing under the laws of the State of Massachusetts. Its business 
address at all times material was unit 24, New England Produce Center, 
Chelsea, Massachusetts 02150. Its current mailing address is 32 Ellen Road, 
Stoneham, Massachusetts 02180-1500. 

2. PACA License number 781000 was issued to respondent on March 28, 
1978. This license terminated on March 28, 1992, pursuant to section 4(a) of 
the PACA (7 US.C. § 499d(a)), when respondent failed to pay the required 
renewal fee. 

3. As more fully set forth is paragraph III of the complaint, during the 
period November 1991 through March 1992, respondent failed to make full 
payment promptly to 18 sellers of the agreed purchase prices in the total 
amount of $656,109.49 for 88 lots of perishable agricultural commodities, 
which it purchased, received, and accepted in interstate commerce. 


Conclusions 


Respondent's failure to make full payment promptly with respect to the 88 
transactions set forth in Finding of Fact No. 3 above, constitutes willful, 
repeated and flagrant violations of section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above shall be published. 

This order shall take effect on the 11th day after the Decision becomes 
final. Pursuant to the Rules of Practice governing proceedings under the Act, 
this Decision will become final without further proceedings 35 days after 
service unless appealed to the Secretary by a party to the proceeding within 
30 days after service, as provided in sections 1.139 and 1.145 of the Rules c‘ 
Practice (7 C.F.R. §§ 1.139, 1.145). 

Copies of this Order shall be served upon the parties. 
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[This Decision and Order became final March 6, 1993.-Editor] 


In re: EX-SELL, INC., t/a SENECA VALLEY PRODUCE. 
PACA Docket No. D-92-570. 
Decision and Order filed January 25, 1993. 


Failure to file an answer - Failure to make full payment promptly - Voluntary Bankruptcy 
petition - Wilful, flagrant and repeated violations. 


Eric Paul, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), hereinafter 
referred to as the "Act," instituted by a complaint filed on September 14, 1992, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United State Department of Agriculture. It is alleged in the complaint that 
during the period July 1991 through December 1991, respondent purchased 
and accepted in interstate commerce, from 24 sellers, 496 lots of perishable 
agricultural commodities, but failed to make full payment promptly of the 
agreed purchase prices or balances thereof in the total amount of $929,781.65. 

The complaint was served upon respondent on October 14, 1992, by 
remailing by ordinary mail after certified mail was returned unclaimed. The 
time for filing an answer admitting, denying, or explaining each of the 
allegations of the complaint in accordance with Section 1.136 of the Rules of 
Practice (7 C.F.R. § 1.136) having run, and upon the motion of the 
complainant for issuance of the Default Order, the following Decision and 
Order is issued without further investigation or hearing pursuant to Section 
1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1, Ex-Sell, Inc., trading as Seneca Valley Produce (hereinafter 
“respondent") is a corporation organized and existing under the laws of the 
State of Maryland. Its business locations at all times material herein were 
8719 Ritchie Drive, Capitol Heights, Maryland 20743, and 2221 Adams Place, 
N.E., Bay D, Washington, D.C. 20018. Its current mailing address is 5314 
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Acacia Avenue, Bethesda, Maryland 20814. PACA license number 870503 
was issued to respondent on January 7, 1987. This license terminated on 
January 7, 1992, pursuant to Section 4(a) of the PACA (7 U.S.C. § 499d(a)), 
when respondert failed to pay the required annual renewal fee. 

2. On December 16, 1991, Respondent filed a Voluntary Petition pursuant 
to Chapter 11 of the Bankruptcy Code (11 U.S.C. § 1100 et seq.) in the United 
States Bankruptcy Court for the District of Maryland in Rockville. This 
petition has been designated Case No. 91-4-6104RM. 

3. As more fully set forth in paragraph IV of the complaint, during the 
period July through December 1991, respondent failed to make full payment 
promptly to 24 sellers of the agreed purchase prices in the total amount of 
$929,781.65 for 496 lots of perishable agricultural commodities, which it 
purchased, received, and accepted in interstate commerce. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 496 
transactions set forth in Finding of Fact No. 3 above, constitutes willful, 
repeated and flagrant violations of section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above shall be published. 

The order shall take effect on the 11th day after the Decision becomes final. 
Pursuant to the Rules of Practice governing proceedings under the Acct, this 
Decision will become final without further proceedings 35 days after service 
unless appealed to the Secretary by a party to the proceeding within 30 days 
after service, as provided in sections 1.139 and 1.145 of the Rules of Practice 
(7 C.F.R. § 1.139, 1.145). 

Copies of this Order shall be served upon the parties. 

[This Decision and Order became final March 10, 1993.-Editor] 
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In re: NORTH AMERICAN PRODUCE CORP., MELVILLE, NEW YORK 
and NORTH AMERICAN PRODUCE CORP., FORT LAUDERDALE 
FLORIDA. 

PACA Docket No. D-92-563. 

Decision and Order as to North American Produce Crop., Fort Lauderdale, 
Florida filed February 2, 1993. 


Failure to file an answer - Failure to make full payment promptly - Wilful, flagrant and 
repeated violations. 


Kimberly Hart, for Complainant. 


Stephen McCarron, Silver Spring, Maryland, for Respondent. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on August 3, 1992, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period of September 1991 through December 1991, respondent 


purchased, received and accepted, in interstate and foreign commerce, from 
four sellers, 13 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices or balance thereof in the total amount of $92,497.10. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon 
motion of the complainant for the issuance of a default order, the following 
Decision and Order issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. §1.139). 


Findings of Fact 


1. Respondent, North American Produce Corp., Fort Lauderdale, Florida, 
is a corporation whose business mailing address is 111 Pearwood Drive, 
Huntington Station, New York 11746. 

2. Pursuant to the licensing provisions of the PACA license number 
910711 was issued to respondent on March 1, 1991. This license was 
terminated on March 1, 1992, pursuant to Section 4(a) of the PACA (7 U.S.C. 
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§499b(a)), when respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 3 of the complaint, during the 
period of September 1991 through December 1991, respondent purchased, 
received and accepted, in interstate and foreign commerce, from four sellers, 
13 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $92,497.10. 


Conclusions 
Respondent’s failure to make full payment promptly with respect to the 13 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. §499b), for 


which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated and 
flagrant violations of Section 2 of the Perishable Agricultural Commodities 
Act (7 U.S.C. §499b), and such finding shall be published. 

This Order shall take effect on the eleventh day after this Decision becomes 


final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceedings 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §1.139 and 1.145), 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final March 13, 1993.-Editor] 


In re: FRANKLIN D. FINE, an individual and FRANKLIN D. FINE, and 
THRESEA A. FINE, PARTNERS d/b/a FINE PRODUCE. 

PACA Docket No. D-92-537. 

Decision and Order as to Franklin D. Fine filed by February 2, 1993. 


Failure to file an answer - Failure to make full payment promptly - Wilful, flagrant and 
repeated violations. 





FRANKLIN D. FINE, et al 
52 Agric. Dec. 792 


Julie Cook, for Complainant. 
L. Morgan Williams, Birmingham, AL, for Respondents. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on March 18, 1992, by 
the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period August 1989 through January 1991, 
respondents purchased, received and accepted, in interstate commerce, from 
9 sellers, 18 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices or balances thereof in the total amount of $184,831.81. 

A copy of the complaint was served upon respondents. On June 10, 1992, 
complainant filed a motion for default decision without a hearing because 
respondents had allegedly not filed a timely answer to the complaint. A show 
cause order was issued to determine whether a letter previously filed by 
respondent Theresa A. Fine, an alleged partner in respondent Fine Produce, 
should be considered an answer by her to the complaint. An order was 
subsequently issued allowing her an extension of time to file an answer 
complying with the Rules of Practice. It was also ordered that complainant’s 
motion for decision without a hearing be denied “at this time." 

Thereafter, respondent Theresa A. Fine filed an answer stating that she had 
ceased being a partner in respondent Fine Produce as of June 1, 1990, and 
was not responsible for any actions of respondent Fine Produce after that 
date. 

The complaint alleges that respondents had failed to pay for produce they 
bought between August 1989 through December 1990 in the amount of 
$184,834.81. As of June 1, 1990, when respondent Theresa A. Fine said that 
she had ceased being a partner, respondents had failed to pay for produce 
they purchased in the amount of $16,452.50. 

Respondent Theresa A. Fine does not deny that she was a partner until 
June 1, 1990. She is accordingly deemed to have admitted that she was a 
partner until that date, and, as a partner, she was liable for at least the 
$16,452.50 that was due and unpaid as of June 1, 1990. Since this is more 
than a de minimis amount (which the Secretary in Fava & Company, Inc., 46 
Agric. Dec. 79 (1984) indicated would have to be less than $5,000), respondent 
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Theresa A. Fine is found, together with respondents Franklin D. Fine and 
Fine Produce, who did not file answers to the complaint, to have violated the 
Act (7 U.S.C. 499b). Accordingly, complainant’s motion for default decision 
without a hearing is granted. 

The following Decision and Order is therefore issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of Practice (7 
C.F.R. § 1.139). 

Findings of Fact 


1. Respondent Franklin D. Fine is an individual whose mailing address is 
Route 3, Box 5368, Jemison, Alabama 35214. Respondent Theresa A. Fine 
is an individual whose mailing address is 2504 Wilder Loop, Plant City, 
Florida 33565. Respondent Fine Produce is a partnership composed of 
Franklin D. Fine and Theresa A. Fine, at least until June 1, 1990. 

2. Pursuant to the licensing provisions of the Act, license numbers 871771 
and 910230 were issued to respondents on August 12, 1987 and November 15, 
1990. These licenses terminated on August 12, 1990 and November 15, 1991 
pursuant to Section 4(a) of the Act (7 U.S.C. 499d(a)) when respondents 
failed to pay the required annual renewal fees. 

3. Between August 1989, and June 1, 1990, respondents purchased and 
received $16,452.50 in produce in interstate commerce, but failed to make full 
payment promptly of the agreed purchase price. $16,452.50 is more than de 
minimis. 

4. As more fully set forth in paragraph 3 of the complaint, during the 
period August 1989 through January 1991 respondents purchased, received 
and accepted in interstate commerce, from 9 sellers, 18 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $184,831.81. 


Conclusions 


Respondents’ failure to make full payment promptly with respect to the 18 
transactions set forth in Finding of Fact No. 3, above, constitutes wilful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. 499b), for 
which the Order below is issued. 

Order 


A finding is made that respondents have committed wilful, flagrant and 
































HERITAGE ORGANIC FARMS 
52 Agric. Dec. 795 
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repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the facts and 
circumstances set forth above, shall be published. 

This Order shall take effect on the eleventh day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final as to Respondent Franklin D. Fine 
March 16, 1993. Respondent Theresa A. Fine appealed to the Judicial 
Officer who issued a decision on the appeal March 18, 1993.-Editor] 





In re: HERITAGE ORGANIC FARMS. 
PACA Docket No. 92-547. 
Decision and Order filed November 23, 1992. 





Failure to file an answer - Failure to make full payment promptly - Wilful, flagrant and 
repeated violations. 


Kimberly D. Hart, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 












This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on April 29, 1992, by 
the Acting Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period of August 1989 through December 1991, 
respondent purchased, received and accepted, in interstate and foreign 
commerce, from 10 sellers, 51 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices or balance thereof in the total amount of 
$167,815.20. 
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A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon 
motion of the complainant for the issuance of a default order, the following 
Decision and Order issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. §1.139). 


Findings of Fact 


1. Respondent, Heritage Organic Farms, is a corporation whose mailing 
address is 11425 West Little York, Houston, Texas 77014. 

2. Pursuant to the licensing provisions of the PACA license number 
910630 was issued to respondent on February 14, 1991. This license was 
terminated on February 14, 1992, pursuant to Section 4(a) of the PACA (7 
U.S.C. §499b(a)), when respondent failed to pay the required annual renewal 
fee. 

3. As more fully set forth in paragraph 3 of the complaint, during the 
period of August 1991 through December 1991, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 10 sellers, 51 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $167,815.20. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 51 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. §499b), for 
which the Order below is issued. 

Order 


A finding is made that respondent has committed willful, repeated and 
flagrant violations of Section 2 of the Perishable Agricultural Commodities 
Act (7 U.S.C. §499b), and such finding shall be published. 

This Order shall take effect on the eleventh day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceedings 
within thirty days after service as provided in sections 1.139 and 1.145 of the 





CORNUCOPIA TRADING CO., INC. 
52 Agric. Dec. 797 


Rules of Practice (7 C.F.R. §1.139 and 1.145), 
Copies hereof shall be served upon the parties. 
[This Decision and Order became final March 16, 1993.-Editor] 


In re: CORNUCOPIA TRADING CO., INC. 
PACA Docket No. D-93-506. 
Decision and Order filed January 26, 1993. 


Failure to file an answer - Failure to make full payment promptly - Wilful, flagrant and 
repeated violations - License revocation. 


Janet L. Heins, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.; hereinafter 
"PACA"), instituted by a complaint filed on October 30, 1992, by the Director, 


Fruit and Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. It is alleged in the complaint that during the 
period October 1991 through February 1992, respondent purchased, received 
and accepted, in interstate and foreign commerce, from seven sellers, 40 lots 
of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $229,260.54. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 
1. Respondent, Cornucopia Trading Co., Inc., is a corporation organized 


and existing under the laws of the State of California, whose business address 
is P.O. Box 55276, Riverside, California 92517-0276. 
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2. Pursuant to the licensing provisions of the PACA, license number 
850686 was issued to respondent on February 22, 1985, was renewed annually, 
presently is in effect, and was next subject to renewal on or before February 
22, 1993. 

3. As more fully set forth in paragraph 3 of the complaint, during the 
period October 1991 through February 1992, respondent purchased, received 
and accepted in interstate and foreign commerce, from seven sellers, 40 lots 
of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices, or 
balances thereof, in the total amount of $229,260.54. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 40 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the PACA (7 U.S.C. § 499b), 
for which the Order below is issued. 


Order 


Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the PACA, 
this Decision will become final without further proceedings thirty-five days 
after service hereof, unless appealed to the Secretary by a party to the 
proceeding within thirty days after service as provided in sections 1.139 and 
1.145 of the Rules of Practice (7 C.F.R. §§ 1.139, 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final March 17,1993.-Editor] 
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MADDOX BROTHERS PRODUCE, INC. 799 
52 Agric. Dec. 799 


In ree MADDOX BROTHERS PRODUCE, INC. 
PACA Docket No. D-92-519. 
Decision and Order filed February 3, 1993. 


Failure to file an answer - Failure to make full payment promptly - Flagrant and repeated 
violations. 


John P. Vos, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on January 2, 1992, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period August 1989, through March 1991, respondent purchased, 
received, and accepted, in interstate and foreign commerce, from thirty-seven 
sellers, fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $411,230.49. 

A copy of the complaint was served upon respondent, Maddox Brothers 
Produce, Inc., which complaint has not been answered. The time for filing an 
answer having run, and upon the motion of the complainant for the issuance 
of a Default Order, the following Decision and Order is issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of Practice (7 
C.F.R. 1.139). 

Findings of Fact 


1. Respondent, Maddox Brothers Produce, Inc., is a corporation, whose 
address is 2124 Forest Avenue, Knoxville, Tennessee 37916. 

2. Pursuant to the licensing provisions of the Act, license number 720502 
was issued to respondent on September 24, 1971. This license was renewed 
annually, but terminated on September 24, 1991, pursuant to Section 4(a) of 
the Act (7 U.S.C. 499d(a)) when respondent failed to pay the required annual 
license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period August 1989, through March 1991, respondent purchased, received, and 
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accepted in interstate and foreign commerce, from thirty-seven sellers, fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, in the total 
amount of $411,230.49. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 103 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the facts and 
circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final April 2, 1993.-Editor] 


In re: ANTHONY PALAZZOLO d/b/a A & A PRODUCE, CO., and A & A 
PRODUCE, INC., DETROIT, MICHIGAN. 

PACA Docket No. D-93-508. 

Decision and Order filed January 25, 1993. 


Failure to file an answer - Operating subject to licensing provisions of the PACA without a 
license - Failure to make full payment promptly - Flagrant and repeated violations. 


Andrew Y. Stanton, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 








ANTHONY PALAZZOLO, et al 
52 Agric. Dec. 200 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.) (PACA), 
instituted by a complaint filed on November 6, 1992, by the Acting Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. The complaint alleged that during the period 
February 1988 through November 1991, respondent Anthony Palazzolo d/b/a 
A & A Produce Co. purchased, received and accepted, in interstate 
commerce, from 29 sellers, 96 lots of perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $171,188.01. The complaint further 
alleged that during the period November 1991 through March 1992, 
respondent A & A Produce, Inc. purchased, received and accepted, in 
interstate and foreign commerce, from seven sellers, 62 lots of perishable 
agricultural commodities, but failed to make full payment promptly of the 
agreed purchase prices or balances thereof in the total amount of $29,700.97. 

A copy of the complaint was served upon respondents, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of an order without hearing by 
reason of default, the following decision and order is issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of Practice 
(7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent Anthony Palazzolo d/b/a A & A Produce Co. (Palazzolo), 
is an individual whose address is 3130 Rivard, Detroit, Michigan 48207-4824. 
At all times material herein, Palazzolo was licensed under the provisions of 
the PACA. License number 880604 was issued to Palazzolo on January 28, 
1988. Such license was renewed annually, suspended effective October 1, 
1991, due to Palazzolo’s failure to pay a reparation award, and terminated on 
January 28, 1992, pursuant to section 4(e) of the PACA (7 C.F.R. § 499d(e)), 
upon Palazzolo’s failure to pay the required annual renewal fee. 

2. Respondent A & A Produce, Inc. is a corporation whose address is 3130 
Rivard, Detroit, Michigan 48207-4824. At all times material herein, A & A 
Produce, Inc. has never been licensed under the PACA, although it has 
operated subject to the licensing provisions of the PACA. 

3. As more fully set forth in paragraph III of the complaint, during the 
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period February 1988 through November 1991, Palazzolo purchased, received 
and accepted, in interstate commerce, from 29 sellers, 96 lots of perishable 
agricultural commodities, but failed to make full payment promptly of the 
agreed purchase prices or balances thereof in the total amount of $171,188.01. 

4. As more fully set forth in paragraph IV of the complaint, during the 
period November 1991 through March 1992, A & A Produce, Inc. purchased, 
received and accepted, in interstate and foreign commerce, from seven sellers, 
62 lots of perishable agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices or balances thereof in the total 
amount of $29,700.97. 


Conclusions 


Respondents’ failure to make full payment promptly with respect to the 
numerous transactions set forth in Findings of Fact 3 and 4 above constitute 
willful, repeated and flagrant violations of section 2 of the PACA (7 U.S.C. 
§ 499b), for which the Order below is issued. 


Order 


A finding is made that respondents have committed willful, flagrant and 
repeated violations of section 2(4) of the PACA (7 U.S.C. § 499b(4)), and 
such finding is hereby ordered published. 

This Order shall take effect on the eleventh day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final April 2, 1993.-Editor] 
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TROOPER BANANA CO., INC. 803 
52 Agric. Dec. 803 


In re: TROOPER BANANA CO., INC. 
PACA Docket No. D-93-503. 
Decision and Order filed January 25, 1993 


Failure to file an answer - Failure to pay license fee - Failure to make full payment promptly - 
Wilful, flagrant and repeated violations. 


Andrew Y. Stanton, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplirary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.) (PACA), 
instituted by a complaint filed on October 13, 1992, by the Deputy Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. The complaint alleged that during the period 
January 4, 1991, through March 11, 1991, respondent purchased, received and 
accepted, in interstate and foreign commerce, from 32 sellers, 172 lots of 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices or balances thereof in the total amount of 
$298,947.42. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of an order without hearing by 
reason of default, the following decision and order is issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of Practice 
(7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Trooper Banana Co., Inc., is a corporation whose address 
is 2623 Ridge Pike, Norristown, Pennsylvania 19403. At all times material 
herein, respondent was licensed under the provisions of the PACA. License 
number 692210 was issued to respondent on June 19, 1969. Such license was 
renewed annually, but terminated on June 19, 1992, pursuant to section 4(e) 
of the PACA (7 C.F.R. § 499d(e)), upon respondent’s failure to pay the 
required annual renewal fec. 

2. As more fully set forth in paragraph IV of the complaint, during the 
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period January 4, 1991, through March 11, 1991, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 32 sellers, 
172 lots of perishable agricultural commodities, but failed to make full 
payment promptly of the agreed purchase prices or balances thereof in the 
total amount of $298,947.42. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
numerous transactions set forth in Finding of Fact 2 above constitutes willful, 
repeated and flagrant violations of section 2 of the PACA (7 U.S.C. § 499b), 
for which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of section 2(4) of the PACA (7 U.S.C. § 499b(4)), and 
such finding is hereby ordered published. 

This Order shall take effect on the eleventh day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final April 14, 1993.-Editor] 


In re: NORTH AMERICAN PRODUCE CORP., MELVILLE, NEW YORK 
and NORTH AMERICAN PRODUCE CORP., FORT LAUDERDALE, 
FLORIDA. 

PACA Docket No. D-92-563. 

Decision and Order as to North American Produce Corp., Melville, New 
York filed March 22, 1993. 


Failure to file an answer - Failure to pay license fee - Failure to make full payment promptly - 
Wilful, flagrant and repeated violations. 


NORTH AMERICAN PRODUCE CORP., et al 805 
52 Agric. Dec. 804 


Kimberly Hart for Complainant. 
Stephen McCarron, Silver Spring, MD, for Respondent. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on August 3, 1992, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period of March 1991 through January 1992, respondent purchased, 
received and accepted, in interstate and foreign commerce, from fifteen (15) 
sellers, 46 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices or balance thereof in the total amount of $288,493.75. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon 
motion of the complainant for the issuance of a default order, the following 
Decision and Order issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. §1.139). 


Findings of Fact 


1. Respondent, North American Produce Corp., Melville, New York, is 
a corporation whose business mailing address is 30 Hub Drive, Melville, New 
York 11747. 

2. Pursuant to the licensing provisions of the PACA license number 
800812 was issued to respondent on April 3, 1980. This license was 
terminated on April 3, 1992, pursuant to Section 4(a) of the PACA (7 U.S.C. 
§499b(a)), when respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 3 of the complaint, during the 
period of March 1991 through January 1992, respondent purchased, received 
and accepted, in interstate and foreign commerce, from fifteen (15) sellers, 46 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $288,493.75. 
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Conclusions 


Respondent’s failure to make full payment promptly with respect to the 46 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. §499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated and 
flagrant violations of Section 2 of the Perishable Agricultural Commodities 
Act (7 U.S.C. §499b), and such finding shall be published. 

This Order shall take effect on the eleventh day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceedings 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §1.139 and 1.145), 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final April 30, 1993.-Editor] 


In re: PARADISE PRODUCE, INC. 
PACA Docket No. D-92-558. 
Decision and Order filed February 5, 1993. 


Failure to file an answer - Failure to make full payment promptly - Wilful, flagrant and 
repeated violations. 


Andrew Stanton, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) (PACA), 
instituted by a complaint filed on June 25, 1992, by the Deputy Director, Fruit 


PARADISE PRODUCE INC. 807 
52 Agric. Dec. 806 


and Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. It is alleged in the complaint that during the 
period December 7, 1990, through July 30, 1991, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 17 sellers, 23 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $265,098.98. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of an order without hearing by 
reason of default, the following decision and order is issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of Practice 
(7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Paradise Produce, Inc., is a corporation whose address is 
P.O. Box 753, Falfurrias, Texas 78355. 

2. At all times material herein, respondent was licensed under the 
provisions of the PACA. License number 880213 was issued to respondent on 
November 9, 1987. This license has been renewed annually and is next subject 
to renewal on or before November 9, 1992. 

3. As more fully set forth in paragraph 3 of the complaint, during the 
period December 7, 1990, through July 30, 1991, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 17 sellers, 23 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $265,098.98. 


Conclusions 
Respondent’s failure to make full payment promptly with respect to the 23 
transactions set forth in Finding of Fact No.3 above constitutes willful, 
repeated and flagrant violations of section 2 of the PACA (7 U.S.C. § 499b), 
for which the Order below is issued. 


Order 


The license of respondent, Paradise Produce, Inc., is hereby revoked. 
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This Order shall take effect on the eleventh day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final May 5, 1993.-Editor.] 


In re: PARADISE PRODUCE, INC. 
PACA Docket No. D-92-558 
Order Amending Decision filed March 31, 1993. 


Andrew Stanton, for Complainant. 
Respondent, Pro se. 
Order issued by James W. Hunt, Administrative Law Judge. 


Complainant’s unopposed motion to amend the Decision Without Hearing 
by Reason of Default, issued on February 5, 1993, is granted. Accordingly, it 
is ordered that the first paragraph of the Order be changed to read as follows: 

"Respondent is hereby found to have committed willful, flagrant and 

repeated violations of section 2 of the PACA, and such finding is ordered 

published." 


In re: INTERNATIONAL VEGETABLES and FRUIT SPECIALTIES, INC. 
PACA Docket NO. D-93-521. 
Decision and Order filed April 28, 1993. 


Failure to file an answer - Employment of individual responsibly connected to former licensee 
in default of reparation order without posting surety bond - Wilful and flagrant violation - 
License revocation. 


Andrew Stanton, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


INTERNATIONAL VEGETABLES and FRUIT SPECIALITIES, INC. 809 
52 Agric. Dec. 808 


Preliminary Statement 


This is a disciplinary procecding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.) (PACA), 
instituted by a complaint filed on January 26, 1993, by the Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States Department 
of Agriculture. The complaint alleged that on October 25, 1991, respondent 
received a letter from complainant prohibiting respondent from employing 
Ulisse Cassaro without a surety bond approved by the Secretary of Agriculture 
after 30 days from its receipt of a letter from complainant notifying that such 
employment was prohibited under section 8(b) of the PACA (7 USS.C. § 
499h(b)). The complaint further alleged that respondent’s actions were in 
wilful and flagrant violation of section 8(b) and requesting a revocation of 
respondent’s PACA license. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of an order without hearing by 
reason of default, the following decision and order is issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of Practice 
(7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, International Vegetables and Fruit Specialties, Inc., is a 
corporation whose address is 365 Row C, Hunts Point Terminal Market, 
Bronx, New York 10474. At all times material herein, respondent was 
licensed under the provisions of the PACA. License number 911219 was 
issued to respondent on June 10, 1991. Such license was renewed annually, 
and is next subject to renewal on or before June 10, 1993. 

2. As more fully set forth in paragraph III of the complaint, DMA 
Enterprises Imports & Exports, Inc. (DMA) was a New York corporation 
whose license, number 871989, was automatically suspended on June 14, 1991, 
pursuant to section 7(d) of the PACA (7 U.S.C. § 499g(d)), due to its failure 
to pay a reparation default order in the amount of $20,422.57 plus interest 
issued against it on May 9, 1991 (Fresh Western Marketing, Inc. v. DMA 
Enterprises Imports & Exports, Inc., PACA Docket No. RD-91-397). DMA has 
never satisfied this reparation default order. 

3. As more fully set forth in paragraph IV of the complaint, Ulisse 
Cassaro was the vice-president and 33.3 percent shareholder of DMA at the 
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time the reparation default order was issued against it. Therefore, pursuant 
to section 1(9) of the PACA (7 U.S.C. § 499a(9)), Ulisse Cassaro was 
determined by complainant to be responsibly connected with DMA. 

4. As more fully set forth in paragraph V of the complaint, in accordance 
with section 8(b) of the PACA (7 U.S.C. § 499h(b)), complainant notified 
respondent by certified letter dated October 15, 1991, and received by 
respondent on October 25, 1991, that after 30 days from its receipt of such 
letter, due to the unpaid reparation order issued against it on May 9, 1991, 
respondent would not be permitted to employ Ulisse Cassaro unless it posted 
a surety bond meeting the approval of the Secretary of Agriculture. 

5. As more fully set forth in paragraph VI of the complaint, after 
expiration of the 30 day period referred to in complainant’s October 15, 1991, 
letter, respondent employed Ulisse Cassaro without posting a surety bond 
meeting the approval of the Secretary of Agriculture, in wilful and flagrant 
violation of section 8(b) of the PACA (7 U.S.C. § 499h(b)). 


Conclusions 


Respondent’s unlawful employment of Ulisse Cassaro without a surety bond 
approved by the Secretary of Agriculture was in wilful and flagrant violation 
of section 8(b) of the PACA (7 U.S.C. § 499h(b)), for which the Order below 
is issued. 


Order 


Respondent’s PACA license is hereby revoked. 

This Order shall take effect on the eleventh day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final June 8, 1993.-Editor] 
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In re: BLAND PRODUCE COMPANY, INC. and BLAND REFRIGERATED 
EXPRESS, INC. 

PACA Docket No. D-93-510. 

Decision and Order filed April 30, 1993. 


Admission in bankruptcy proceeding - Failure to make full payment promptly - Wilful, flagrant 
and repeated violations. 


Julie Cook, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by an amended complaint filed on 
November 19, 1992, by the Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of Agriculture. It 
is alleged in the amended complaint that during the period February 1990 
through December 1991, respondent purchased, received and accepted, in 
interstate and foreign commerce, from 17 sellers, 181 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices or balances thereof in the 
total amount of $507,401.43. 

A copy of the complaint was served upon respondents which filed an answer 
denying the allegations therein. Respondent Bland Produce Company filed 
a voluntary petition pursuant to Chapter 11 of the Bankruptcy Code (11 
U.S.C. §1101 et seg.) In the United States Bankruptcy Court for the Eastern 
District of Louisiana. This petition has been designated Case No. 92-10093. 
This case was converted to a Chapter 7 on July 10, 1992. Complainant now 
has filed a motion for a decision without hearing generally based on 
respondent’s admissions in its bankruptcy proceeding.’ Based upon 


‘Official notice is taken of the pleadings filed by respondent in its bankruptcy proceeding 
referred to above particularly the Schedule A.-Statement of All Liabilities of Debtor and the 
Schedule F, Creditors Having Unsecured Claims Without Priority. It should be noted that the 
filing of a petition in bankruptcy does not serve to delay or impede the Secretary from bringing 
disciplinary action under the Act. See 11 U.S.C. § 525. Also see Melvin Been Produce v. 
Agricultural Marketing Serv., 728 F.2d 347 (6th Cir. 1984); and Fresh Approach, Inc., 49 B.R. 494 
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respondent’s admissions and the precedent which this forum is bound to 
follow,’ complainant’s motion must be granted. Therefore, upon the motion 
of the complainant for the issuance of a decision without hearing, the 
following Decision and Order is issued without further investigation or hearing 
pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Bland Produce Company, Inc., is a corporation organized 
and existing under the laws of the State of Louisiana. Its last known business 
address is 2601-A Marrietta Avenue, Kenner, Louisiana 70163 and its last 
known mailing address is P. O. Box 159, Kenner, Louisiana 70063. 

2. Pursuant to the licensing provisions of the Act, license number 87051 
was issued to respondent Bland Produce Company, Inc. on January 28, 1987. 
This license terminated on January 28, 1993, pursuant to Section 4(a) of the 
PACA (7 U.S.C. §499d(a)), when respondent failed to pay the required annual 
renewal fee. 

3. Respondent, Bland Refrigerated Express, Inc., is a corporation 
organized and existing under the laws of the State of Louisiana. Its last 
known business address is 2620 Marrietta Street, Kenner, Louisiana 70062 and 
its last known mailing address is P. O. Box 159, Kenner, Louisiana 70063. 

4. At all times material herein, respondent Bland Refrigerated Express, 
Inc. was operating subject to the PACA. Respondent Bland Refrigerated 
Express, Inc., however, is not currently licensed and has never been licensed 
under the PACA. 

5. On January 30, 1992, respondent Bland Produce Company, Inc. filed a 
Voluntary Petition pursuant to Chapter 11 of the Bankruptcy Code (11 U.S.C. 
§ 1101 et seq.) in the United States Bankruptcy Court for the Eastern District 
of Louisiana which was designated Case No. 92-10093. On July 10, 1992, this 
case was converted to Chapter 7. 

6. As more fully set forth in its bankruptcy pleadings, respondents admit 
that, during the period February 1990 through December 1991, respondents 
purchased, received and accepted in interstate and foreign commerce, from 


(Bkrtcy N.D. Tex. 1985). 


*See Fava & Company, Inc. 46 Agric. Dec. 79 (1984) (Ruling on Certified Question); Veg- 
Mix, Inc. v. U.S. Dept. of Agriculture, 832 F.2d 601 (D.C. Cir. 1987). 
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16 sellers, 70 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices, or balances thereof, in the total amount of $149,799.90. Respondents 
also admit owing Melman Food Sales an unknown amount for perishable 
agricultural commodities purchased, received and accepted in interstate 
commerce. 


Conclusions 


Respondents’ failure to make full payment promptly with respect to the 70 
transactions set forth in Finding of Fact No. 6, above, constitutes repeated and 
flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for which the 
Order below is issued. 


Order 


A finding is made that respondent has committed wilful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. §499b), and the facts and 
circumstances set forth above shall be published. 

This Order shall take effect on the eleventh day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. § 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final June 11, 1993.-Editor] 


In re: ANGELL FOODS NEVADA CORP., a/t/a LAS VEGAS 
DISTRIBUTORS, and POTATOES LIMITED, INC. 

PACA Docket No. D-92-553. 

Decision and Order filed April 8, 1993. 


Failure to file an answer - Operating subject to the PACA without a license - Failure to make 
full payment promptly - Wilful, flagrant and repeated violations. 


John Vos, for Complainant. 











814 PERISHABLE AGRICULTURAL COMMODITIES ACT 


Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on June 15, 1992, by 
the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period January 1991, through May 1991, the 
respondent purchased, reccived, and accepted, in interstate and foreign 
commerce, from three sellers, forty-five lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices, in the total amount of $213,854.51. 

A copy of the complaint was served upon the respondents, 

Angell Foods Nevada Corp. a/t/a Las Vegas Distributors, and Potatoes 
Limited, Inc. On June 29, 1992, an answer was received from Leslie Mark 
Stovall, Esq., attorney for Hubert J. Housan. On January 27, 1993, a 
telephone conference call was held with Mr. Stovall and John P. Vos, attorney 
for complainant. In this telephone conference it was determined that the 
"answer" filed by Mr. Stovall, was mistakenly accepted as the answer for 
respondents, Angell Foods et al., and that respondents had not filed an 
answer. 

Accordingly, the complaint has not been answered within the time allowed 
by the Rules of Practice. The time for filing an answer having run, and upon 
the motion of the complainant for the issuance of a Default Order, the 
following Decision and Order is issued without further investigation or hearing 
pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Angell Foods Nevada Corp. a/t/a Las Vegas Distributors, 
and Potatoes Limited, Inc., is a Nevada corporation, whose address is 3551 
West Spring Road, Las Vegas, Nevada 89102. 

2. Respondent was operating pursuant to the licensing provision of the Act 
but was never licensed under the Act. 
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3. As more fully set forth in paragraph three of the complaint, during the 
period January 1991, through May 1991, the respondent purchased, received, 
and accepted in interstate and foreign commerce, from three sellers, forty-five 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $213,854.51. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that the respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final June 15, 1993.-Editor] 
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CONSENT DECISIONS 


(Not published herein - Editor) 


Custom Fruit Sales, Inc. PACA Docket No. D-92-559. 1/23/93. 
The Wes-Mar Group, Inc. PACA Docket No. D-92-554. 4/30/93. 


Charles Chips, Inc. and Charles Chips, of Kentucky Inc. PACA Docket No. 
D-93-505 5/24/93. 


Continental Processors, Inc. PACA Docket No. D-93-511. 5/28/93. 
Verry Berry, Inc. PACA Docket No. D-91-556. 6/4/94. 


L. Bernstein and Sons, Inc. PACA Docket No. D-92-564. 6/29/93. 
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